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STATEMENT OF RELATED CASES
No other cases pending before this Court are appeals from individual
judgments based on the same underlying opinion at issue in the present appeals.
The proceedings pending before the U.S. Court of Federal Claims for the
following cases could be directly affected by this Court’s decision in the pending
appeal:

o [In re Upstream Addicks & Barker Reservoirs, No. 1:17-cv-01277-CFL,
1:17-cv-09001-CFL, which is the master docket associated with
claims by non-bellwether plaintiffs in the same set of cases as the
present appeal (which arises from bellwether plaintiffs’ claims);

o In re Downstream Addicks & Barker Reservoirs, No. 1:17-cv-9002 (Fed.
Cl.), which includes consolidated claims for the taking of private
properties located downstream from the government project at issue

here, see infra (pp. 10-13).

x1
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INTRODUCTION

The United States appeals from judgments of the Court of Federal Claims
(“CFC”) awarding compensation under the Fifth Amendment to owners of
Houston-area property located upstream from the Addicks and Barker Dams
and Reservoirs (“Project”). The CFC held that, in operating this flood-control
project in response to unparalleled rainfall and runoff related to Hurricane
Harvey, the United States Army Corps of Engineers (“Corps”) appropriated
permanent “natural-disaster flowage easements” across Plaintiffs’ properties for
which the United States must pay compensation.

In August 2017, Harvey, a storm of unprecedented severity, dropped a
record amount of rainfall on the Houston area over a four-day period, causing
extensive flooding throughout the region. The Project reservoirs were empty
when the storm made landfall. Following direction in its operating manual to
reduce flood damage, the Corps closed the reservoir gates. The reservoir flood-
pools rose rapidly due to the unprecedented rainfall and resulting runoff. About
48 hours after closing the gates, with the pools still rising rapidly toward record
heights, the Corps started releasing some of the retained floodwater through the
gates, as the manual directed. Subsequent to the storm, thousands of property
owners filed takings claims seeking compensation for property losses allegedly

caused by the Corps’ operation of the Project. Claimants downstream allege that
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the Corps released too much floodwater from the dams; upstream owners allege
that the Corps retained too much water floodwater behind the dams. The claims
were 1nitially consolidated but later assigned to different judges based on
whether the properties at issue were upstream or downstream of the Project.

These appeals concern upstream properties.' After a trial, the CFC held
the government liable for a taking of flowage easements as to 13 bellwether
properties, and, following a second trial, it awarded compensation and entered
final judgments for six of those properties. The CFC erred by ruling that the
Corps was liable for a taking in responding to a storm of unprecedented severity
that has occurred only once in the 70-year lifetime of the Project. Hurricane
Harvey was a unique and catastrophic disaster, in which widespread flooding of
private property both upstream and downstream from the Project was inevitable
and could not be entirely prevented by the Corps’ operation of the Project.

The CFC’s judgments should be reversed.

STATEMENT OF JURISDICTION
Plaintiffs invoked the CFC’s jurisdiction under 28 U.S.C. § 1491(a)(1) for

claims alleging Fifth Amendment takings of property, and the CFC held the

! Separate proceedings about whether the government is liable for a taking of
property downstream of the Project are pending before a different CFC judge.
See infra (pp. 10-13). Dispositive motions in those cases have been fully briefed
since May 2023 and are awaiting decision.
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government liable for takings and awarded compensation to the owners of six
bellwether properties. On October 28, 2022, the CFC entered partial judgments
as to those Plaintiffs under CFC Rule 54(b). Appx91. On December 27, 2022,
the United States filed notices of appeal, Appx1058-1059, Appx5008-5009,
Appx5174-5175, Appx5342-5343, which were timely under Fed. R. App. P.
4(a)(1)(B)(1). The Court has jurisdiction under 28 U.S.C. § 1295(a)(3).
STATEMENT OF THE ISSUES
1. Whether the CFC erred by holding the United States liable for
inverse condemnation because (a) the application of the multifactor test from
Arkansas Game and Fish Commission v. United States, 568 U.S. 23 (2012), does not
support liability, (b) the police powers doctrine and related necessity doctrine
apply, and (c) the Flood Control Act of 1928 limits the scope of Plaintiffs’
property interests and reasonable expectations.
2. Whether, if there is liability, the CFC erred by awarding Plaintiffs
consequential damages.
STATEMENT OF THE CASE
A. Factual background
1.  Buffalo Bayou and Tributaries Project
The Houston area has a long history of flooding recorded from the late

nineteenth and early twentieth centuries. Appx8252-8254. The City’s main
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waterway, Buffalo Bayou, lies within the Gulf Coast Prairie. That broad plain
slopes gently southeastward toward the coast and features poorly drained soils
that do not allow much surface water percolation. Appx8395-8396 (Project
report). As a consequence of the area’s topography and geology, streams that
have little-to-no flow throughout much of the year are subject to flooding from
runoff during storms. Appx8396. Particularly devastating floods occurred along
Buffalo Bayou in 1929 and 1935, resulting in extensive property damage and
loss of life. See Appx8786, Appx8252-8254, Appx8397.

Congress enacted the first nationwide flood-risk management program
through the Flood Control Act of 1936 (1936 Act), which directed the Corps to
study flood control for Buffalo Bayou. Pub. L. No. 74-738, ch. 688, § 6, 49 Stat.
1570, 1593. Section 8 of the 1936 Act, id. at 1596, expressly preserved the Flood
Control Act of 1928, ch. 569, § 3, 45 Stat. 536 (codified as 33 U.S.C. § 702c
(“Section 702c”)), which states that the United States shall not be liable “for any
damage from or by floods or flood waters at any place,” id. Two years later,
Congress authorized the Buffalo Bayou and Tributaries Project for the sole
purpose of reducing downstream flood-risk. Pub. L. No. 75-685, 52 Stat. 802,
804 (1938); see also H. Doc. No. 456, 75th Cong., at 2-3 (1937); Appx8450,

Appx8790. The Corps developed the Project jointly with the Harris County
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Flood Control District, a Texas agency established in 1937 to assist with
managing flood-risk. See Appx5889, Appx8393-8394.

The Project consists of Addicks Dam and Reservoir, Barker Dam and
Reservoir, their associated outlet works, and several miles of downstream
improvements to the stream channel. Appx8450-8451; see also Appx8434-8437
(photographs). The two dams are similarly sized earthen embankments, about
12-14 miles long and 100-120 feet in elevation. Appx8450-8451. The dams
detain floodwater in two separate reservoirs that are normally dry, except during
heavy rainfall when they detain water temporarily to manage and reduce
flooding. Appx8476, Appx8483, Appx8489. The dams were built between 1942
and 1948 and are federally owned and operated. Appx8454-8455, Appx8492.

At the time of Hurricane Harvey, each dam’s outlet works consisted of
five rectangular conduits, about 8 feet long by 6 feet wide, opening to a spillway
and stilling pool that flows through a riprap-lined channel downstream.
Appx8450-8451; see also Appx8435, Appx8437 (photographs). As originally
designed, only one of the five conduits on each dam included a gate. Appx8455.
The dams thus detained water in the reservoirs to reduce the possibility of
downstream flooding only if inflows exceeded the uncontrolled, combined
outfall (through the four ungated conduits) of 15,000 cubic feet per second (cfs).

See id. Two more gates were added to each dam in 1948, reducing the
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uncontrolled flow to 7,900 cfs, the estimated capacity of the channel at that time.
Id. The Corps built gates on the remaining conduits in 1963 to reduce the
possibility of flooding on the downstream residential development increasingly
encroaching on the floodplain along the channel. Id. By the late 1970s, outflows
over 3,000 cfs could reach the first floor of some downstream residences. Id.
2.  Project operations

At the time of Harvey, the Corps operated the Project according to a 2012

Water Control Manual (Manual). Appx8432-8589. An earlier version of the

manual was adopted in 1962. Appx8433; see also https://water.usace.army.mil/

a2w/CWMS CRREL.cwms util api.download dcp?p dcp document id=28

84 (2019). Generally, the reservoirs are operated to use available storage “to the
maximum extent possible” to protect areas downstream of the dams from
damaging floods. Appx8480. There are two modes of flood-control regulation:
“Normal” and “Induced Surcharge.” Appx8480-848]1.

During normal operations, when downstream flooding is not expected,
the gates are opened to heights that allow low flows (100-250 cfs) to pass through
the outlet works. Appx8480. If an inch of rain falls within a 24-hour period or if
downstream flooding is expected, the gates on both reservoirs are closed and
kept under surveillance as long as necessary to reduce the risk of flooding below

the dams. Id. If the water in the reservoirs reaches set heights (101 feet in Addicks
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or 95.7 feet in Barker) and is expected to keep rising, the Manual’s “Induced
Surcharge” provision then applies. Appx8480-8481.

During surcharge operations, the Corps monitors the reservoirs for
whether inflow is causing flood-pool elevation to keep rising. Appx8481. “If
inflow and pool elevation conditions dictate, reservoir releases will be made”
according to preset schedules in the Manual. Id. (referencing Appx8577-8578).
The gates stay open until the reservoir levels fall below the heights that first
triggered the surcharge provision. Id. Then, if the flow downstream 1s greater
than the channel’s capacity, the gates are adjusted to reduce the flow, and the
reservoirs return to normal operations and are gradually emptied. Appx8480-
8481. In general, surcharge releases help maximize reservoir storage for better
flood protection, and they prevent uncontrolled flow around the ends of the
dams that could create structural damage. See, e.g., Appx5989.

3. Hurricane Harvey

Harvey was “the largest storm in the recorded history of the United
States.” Appx18. After making landfall along the Texas Coast as a Category 4
hurricane on August 25, 2017, Harvey weakened into a tropical storm and
stalled over Houston for several days before leaving Texas on August 30, 2017.
Appx1045. As a result, Harvey dropped record amounts of rain on the region,

including about 31-35 inches on the Project area over four days. Appx8188,
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Appx8197, Appx8203, Appx8209 (Kappel expert report); Appx8764; see also
Appx8694 (discussing historical context), Appx8716 (stream gage data).
Throughout Harris County, the storm flooded around 150,000 homes and
businesses, caused $125 billion in damages (including $80 million sustained in
Harris County Flood Control District), and led to 36 deaths. Appx8266. The
President declared the State of Texas a major disaster area. See 82 Fed. Reg.
42,691 (Sep. 11, 2017).

Before Harvey’s landfall, the Corps was operating the Project reservoirs
under the Water Control Manual’s normal procedures discussed above (pp. 6-
7). Both reservoirs were empty on the afternoon of Friday, August 25, 2017, and
the gates were set at a standard height that allows inflow to the reservoirs to pass
downstream. Appx5659, Appx8676; see also Appx8480 (Manual § 7-05.a(1)).
That evening, the Corps closed the gates on the dams to reduce the risk of
downstream flooding. Appx8011, Appx8245, Appx5989; see also Appx8480
(Manual § 7-05.a(2)). The pools behind the dams then rose quickly, ultimately
exceeding the government-owned land behind Addicks Dam on August 27, and
behind Barker Dam by August 28. Appx8017, Appx8023.

The gates on both dams were kept closed until the pool heights and the
volume and rate of water flowing into the reservoirs reached the levels requiring

the Corps to release water under the Manual’s “Induced Surcharge” provision.
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Appx5602. The Corps began releasing water from behind both dams after
midnight on Monday, August 28, 2017. Id., Appx8246. The record-breaking
volume of continuing rainfall nonetheless caused water behind the dams to
continue rising. Appx8017, Appx8023. Water began flowing around the north
end of Addicks Dam on August 29. Appx8023. The Corps gradually increased
the amount of water released from about 8,000 cfs to 13,000 cfs on August 30, a
few hours after reservoir flood-pool heights had peaked. Appx8246-8249. For
comparison to the amounts released, the peak inflows to the reservoirs recorded
on August 27 over a three-hour period were approximately 70,000 cfs into
Addicks and 77,000 cfs into Barker. Appx8689-8690.

A few days later, after inflows abated, the Corps began reducing releases
from the reservoirs (Barker on September 3; Addicks on September 7).
Appx8250-8251. The uncontrolled flows around Addicks Dam ceased around
September 2. Appx8030. Waters receded to the government-owned land at
Addicks Reservoir on September 7, and at Barker around September 10. See
Appx8622, Appx8670 (stream-gage data); Appx7 (stating elevation of
government-owned land as 103 feet behind Addicks and 95 feet behind Barker);
Appx8244 (elevations, flood durations on Plaintiffs’ properties). Although the
outlets returned to non-surcharge releases (3,000 cfs) on September 16, see id.,

the reservoirs were not completely drained until mid-October 2017. Appx8706.
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Although the Corps could not prevent all flooding from this storm, its operation
of the reservoirs “prevent[ed] an estimated $7 billion in projected losses
downstream in Houston.” Appx19.

In response to Hurricane Harvey, Congress appropriated over one
hundred billion dollars in aid to the storm’s victims. See, e.g., Appx8384-8387
(summarizing housing assistance in Texas); Appx8388 (1dentifying emergency
aid to bellwether Plaintiffs); see also Pub. L. No. 115-56, Div. B, 131 Stat. 1129,
1136-38 (2017) (appropriating $15.25 billion for emergency, small business,
housing assistance); Pub. L. No. 115-63, Title V, 131 Stat. 1168, 1173-86 (2017)
(providing tax relief); Pub. L. No. 115-72, Div. A, Title I, 131 Stat. 1224, 1224-
26 (2017) ($18.6 billion in aid for declared disasters); Pub. L. No. 115-123, Div.
B, 132 Stat. 64, 65-122 (2018) (over $80 billion in disaster relief).

B. Proceedings below

Thousands of claims were filed in the CFC alleging takings of property
from flooding during Harvey. The court sorted the claims into two dockets—
upstream and downstream—based on the location of the claimants’ properties
in relation to the Project. See Appx1000-1001 (consolidating upstream cases).

1. Downstream litigation
Although the present cases are part of the upstream litigation, a brief

overview of the downstream litigation provides helpful context. In the
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downstream litigation, Judge Loren A. Smith granted the government summary
judgment primarily on the ground that the plaintiffs sought compensation for a
“right” that 1s not included in the “bundle of sticks” constituting their property
interests. In re Downstream Addicks & Barker (Tex.) Flood-Control Reservoirs, 147
Fed. CI. 566, 580 (2020). Specifically, Judge Smith held that the plaintiffs had
no right to perfect flood protection from a flood-control project in the wake of
an unprecedented natural disaster, or “Act of God.” First, Judge Smith held that
any such property right did not exist as a matter of state law because it was
subject to the government’s police power. Id. at 578. State law also did not
require perfect mitigation, whether in tort or in taking, for flooding caused by an
Act of God. Id. at 579. Also, the plaintiffs had acquired their properties after the
Project’s construction, subject to the Corps’ superior right to mitigate flooding
according to its manual. Next, Judge Smith held that federal law did not confer
upon plaintiffs a property right to perfect flood control, considering Section
702c, the 1928 Flood Control Act’s provision immunizing the government from
damages from flood waters, as well as precedent rejecting takings claims from
flooding that the government did not cause and could not control. Id. at 582-83.

On appeal, this Court reversed Judge Smith’s award of summary
judgment on the downstream bellwether properties. See Milton v. United States,

36 F.4th 1154, 1158 (Fed. Cir. 2022). Construing the government’s citations to
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the Flood Control Act as an “argument that it i1s immune from suits alleging
takings based on its flood control measures” (an argument that was not actually
made by the United States), the Court relied on California v. United States, 271
F.3d 1377 (Fed. Cir. 2001), as having held that the Flood Control Act did not
withdraw Congress’s grant of Tucker Act jurisdiction. 36 F.4th at 1160. Next,
the Court held that plaintiffs had identified a cognizable property interest in a
flowage easement as one of the rights in the bundle of sticks. Id. The Court
distinguished cases on which the government (and Judge Smith) had relied,
because in the Court’s view, those cases concerned only whether a taking had
occurred, not whether claimants possessed a property right (the threshold
question on which Judge Smith dismissed the case). Id. at 1160-62. And
although the Court acknowledged the police-power qualification on property
rights, it construed that doctrine together with the necessity doctrine and noted
that the government could still assert a defense on remand that the operation of
the Project was an “actual necessity” to forestall a threat to lives and property of
others. Id. at 1162.

The Court remanded for Judge Smith to consider whether a taking
occurred, whether claimants had established causation, and whether the
government can invoke the necessity doctrine as a defense. Id. at 1163. On

remand, the parties have briefed summary judgment motions, with the

12
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government also asserting an additional argument (not advanced in the
upstream cases) that the relative benefits of the Project to the downstream
property owners outweigh any detriments. Briefing concluded on May 12, 2023.
2.  Upstream proceedings

In the upstream litigation, the government filed a motion to dismiss
raising both arguments similar to those in the downstream case (except not
raising causation) and additional arguments that (i) the claims were not
cognizable because they challenged the Corps’ failure to acquire additional land,
an omission that does not give rise to a taking, and (i1) the claims were time-
barred because they pertained to features of the Project’s construction and
operating manuals, which were substantially unchanged for many decades.

Judge Charles F. Lettow issued an opinion that deferred ruling definitively
on some of the government’s arguments but generally rejected them. Appx1015-
1030. Judge Lettow held that: the claims by Plaintiffs were not time-barred or
based on inaction, Appx1022; the complaint plausibly alleged a valid property
interest in which Plaintiffs held reasonable investment-backed expectations,
Appx1024-1026; the government’s police power did not limit Plaintiffs’ rights to
avoid flooding on their property absent compensation, Appx1026; and further
fact-finding after trial was needed to make definitive rulings on whether

Plaintiffs’ injuries constituted a taking or a tort, Appx1029-1030.
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After conducting a trial, in December 2019 Judge Lettow denied the
motion to dismiss and held the government liable for a Fifth Amendment taking
of a flowage easement on 13 “test properties” upstream of the Project. Appx3;
see also Appx5500-6602 (transcript). First, Judge Lettow held that Plaintiffs
possess cognizable property interests that are not restricted by the Corps’ right
to mitigate floodwater or by the Flood Control Act. Appx27-29. Judge Lettow
concluded that all the factors from Ridge Line, Inc. v. United States, 346 F.3d 1346
(Fed. Cir. 2003), and Arkansas Game weighed in favor of Plaintiffs: the time,
duration, and severity of the invasion, Appx29-33; the government
appropriating a benefit to itself from the flooding directly at Plaintiffs’ expense,
Appx34; intent and foreseeability, Appx34-41; and “severe interference” with
Plaintiffs’ reasonable investment-backed expectations, Appx41-44. Finally,
Judge Lettow rejected the government’s defenses based on the police power and
necessity doctrines. Appx45-46. He concluded that the government “through its
construction, maintenance, and operation of the [Project] in the past, present,
and future, has taken a permanent flowage easement on [P]laintiffs’ properties.”
Appx29 (footnote omitted).

Judge Lettow conducted a second trial on compensation for six bellwether
upstream properties, selected from the 13 test properties for which liability was

resolved in the first trial. See Appx7000-7732 (transcript). In October 2022, Judge
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Lettow issued a written opinion on compensation (Appx47-90) and entered final
judgment for those bellwether Plaintiffs in amounts ranging from $1,401.49 to
$195,549.86, for a total of $454,535.03, plus interest from the date of taking.
Appx91. Over Plaintiffs’ objections, Judge Lettow offset the compensation
awards by the amounts that several Plaintiffs had received through direct
payments by the Federal Emergency Management Agency (“FEMA”) to assist
in their recovery from the storm due to flooding damage to their properties.
Appx83-85. The total reductions amounted to $58,992.42, or approximately 8%
to 20% reductions in the gross compensation for each Plaintiff who received the
payments. Appx85.

Before determining the compensation owed, Judge Lettow addressed the
scope of the easement that he had already held the government liable for taking.
Judge Lettow held that the easement encompassed a right to flood the bellwether
properties only “if meteorological conditions and the authorized operation and
maintenance of the [Project] so require,” Appx88, and he ordered that a specific
easement be recorded with the title records once the litigation concludes,
Appx86. Addressing the parties’ dispute over the frequency with which the
government would use the easement, Judge Lettow declined to decide when
flooding would occur again at the same levels as during Harvey, stating that it

fell “somewhere between the parties’ estimates.” Appx73. Plaintiffs estimated
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recurrence of flooding to the Harvey pool levels at 35 to 100 years; the
government estimated about 1000 years. Id. But Judge Lettow stated that “the
government will use its easement only in the event of a natural disaster.” Id.

As part of the compensation award to the bellwether Plaintiffs, Judge
Lettow allowed recovery of various categories of expenses that the government
contended were consequential damages that are not compensable as part of the
just compensation owed for a taking, namely: costs of repairing damages to
structures and replacing personal property, Appx70, Appx77-81;
“displace[ment]” damages for the lost rental income one Plaintiff did not require
his tenant to pay when the property was inaccessible due to flooding, id. at 36;
the loss of a favorable, below-market lease, Appx76-77; and other lost rental
profits, Appx82; ¢f Appx1053 (ruling that the taking “encompassed—as a
consequential result of the flowage easement taken—plaintiffs’ personal property,
fixtures, and improvements damaged or destroyed by the flood”) (citing Appx26
n.17 (emphasis added)). Judge Lettow found no just reason for delay and
directed entry of final judgment for the bellwether Plaintiffs. Appx86, Appx91.

SUMMARY OF ARGUMENT

1. The CFC erred in holding the government liable for a Fifth

Amendment taking of Plaintiffs’ properties as a result of the Corps’ operation of

the Project in response to the emergency circumstances resulting from the
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rainfall and runoff from Harvey—the largest storm ever recorded in the Nation’s
history. The severity of the flooding due to Harvey was unique in the more than
70-year existence of the Project, and the Corps’ management of the Project in
response to the massive, record-setting rainfall from Harvey at most could be
assessed as a possible one-time trespass, not a permanent taking of property.
After Harvey made landfall, water rapidly filled the Project reservoirs.
Additional water had to flow onto property somewhere: the Corps was forced into
either releasing more of the excess retained water downstream or allowing
inundation upstream, or a combination of the two. That circumstance reflects a
classic police-power dilemma in response to actual necessity. To be sure, the
Project dams as constructed could and did hold back water to a level that flooded
Plaintiffs’ properties. But that feature of the Project is a matter of sound
engineering and responsible planning—the Project was constructed to ensure
structural integrity and protect against downstream devastation in a highly
populated urban area. In that extreme situation, over and above the baseline
against which the dams were constructed, the Corps was confronted with an
inevitable tradeoff. If it released water to the extent necessary to prevent
upstream flooding (if that were even possible), far greater damage would have

resulted downstream.

17
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The CFC relied heavily on the perception that individual property owners
might not have subjectively known about the flooding risk. This was erroneous.
The existence of the dams was an obvious physical fact; the Corps operated them
under a publicly available manual and for the evident purpose of preventing
downstream flooding; the Corps undertook public engagement on the Project
over the years; and the local governments, which are responsible for
coordinating with FEMA on flooding potential in connection with eligibility for
flood insurance, knew about the significant implications of the Project. These
considerations, along with the singular, isolated nature of the flooding of
Harvey’s magnitude and the dilemma the Corps faced in these urgent
circumstances, further support concluding that no taking occurred.

That conclusion is confirmed by background principles recognizing the
government’s police power to act in emergencies, as well as the 1928 Flood
Control Act’s provision that the United States shall not be liable “for any
damage from or by floods or flood waters at any place.” This provision was
enacted as part of the government’s first large-scale endeavor to provide flood
protection after the great Mississippi flood of 1927. Congress was reluctant to
authorize the construction of large-scale flood-control projects only to be held
liable for flooding that might occur as a result. The provision does not create a

categorical exception to takings liability—e.g., if the government designs a
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project so that land will be overflowed by the increased level of a reservoir on an
intermittent but predictable basis. Nor is it a jurisdictional bar, as the CFC
incorrectly thought the government was arguing. But it is an essential part of the
background in place when this Project was undertaken, and which Plaintiffs
reasonably should have understood when purchasing their properties adjacent
to and after the construction of the Project.

For these reasons, the CFC erred in holding the Corps liable for a taking.

2. The CFC also erred in awarding Plaintiffs consequential damages.
Just compensation for a permanent taking of a property includes the difference
between the fair market value before and after of the date of taking—here, the
cresting of the reservoir flood-pools during the flooding from Harvey on
August 30, 2017. But the CFC also awarded Plaintiffs other expenses incidental
to the flooding of their properties, including lost profits, a leasehold advantage,
displacement costs, and damages to personal property and structures. A proper
valuation of a permanent taking should exclude all these items as consequential.

The CFC’s judgments should be reversed.

ARGUMENT

I. Standard of review

Whether a Fifth Amendment taking has occurred is a “question of law

with factual underpinnings.” St. Bernard Parish Government v. United States,
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887 F.3d 1354, 1359 (Fed. Cir. 2018) (citing Ridge Line, 346 F.3d at 1352). The
Court reviews de novo the CFC’s legal conclusion whether a taking occurred,
and its associated factual findings for clear error. Id. A factual finding “is clearly
erroneous when although there is evidence to support it, the reviewing court on
the entire evidence 1s left with the definite and firm conviction that a mistake has
been committed.” Renda Marine, Inc. v. United States, 509 F.3d 1372, 1378 (Fed.
Cir. 2007) (cleaned up).

II. The CFC erred in holding the United States liable for a taking.

A. The Corps’ operation of the Project in response to
unprecedented rainfall was a singular event that does not
constitute a taking.

Under Ridge Line, a plaintiff bears the burden of proving that “treatment
under takings law, as opposed to tort law, is appropriate” by establishing, at
minimum, that “the government intends to invade a protected property interest
or the asserted invasion is the direct, natural, or probable result of an authorized
activity,” and the “nature and magnitude” of the invasion are such as to
constitute a taking rather than a tort. 346 F.3d at 1355-56. Ridge Line’s factors
overlap to an extent with, but are distinct in some respects from, the factors that
the Supreme Court identified in Arkansas Game to determine if temporary,

government-induced flooding constitutes the taking of property. Under Arkansas

Game, courts consider: (1) the “duration” of the restriction, (2) the “degree to
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which the invasion is intended or is the foreseeable result of authorized
government action,” (3) the “character of the land at issue,” (4) “the owner’s
reasonable investment-backed expectations regarding the land’s use,” and (5)
the “[s]everity of the interference.” 568 U.S. at 38-39 (cleaned up).

Plaintiffs fail to establish that they suffered a taking, as opposed to, at
most, a trespass, under Ridge Line. But even if they have made that showing,
they do not satisfy the requirements of Arkansas Game. Several aspects of the
singular catastrophe here at issue—the extraordinary magnitude and
unprecedented nature of Harvey; the absence of any basis to conclude that the
flooding of Plaintiffs’ properties was the direct, natural, and predictable result of
the Corps’ ordinary operation of the Project; and Plaintiffs’ lack of reasonable
investment-backed expectations in protection by the Corps against flooding in
the wake of an unparalleled storm—compel a conclusion that the flooding on
Plaintiffs’ properties amounts to, at most, an isolated trespass, not the

appropriation of a permanent flowage easement.?

> The Tucker Act provides that the CFC “shall have jurisdiction” over certain
monetary claims “not sounding in tort.” 28 U.S.C. § 1491(a)(1); see Jentoft v.
United States, 450 F.3d 1342, 1349-50 (Fed. Cir. 2006) (affirming that the CFC
“lacked subject matter jurisdiction” to consider a claim to the extent it
“sound[ed] in tort” (cleaned up)). Because the CFC addressed the merits of
Plaintiffs’ claims after trial, whether Ridge Line’s requirements for distinguishing
torts from takings go to the CFC’s jurisdiction makes no difference to the
outcome here. Cf. Morrison v. National Australia Bank Ltd., 561 U.S. 247, 254
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1.  The unprecedented nature of upstream flooding of
Harvey’s magnitude establishes that it was, at most,
a trespass.

As the Supreme Court has explained: “Isolated physical invasions, not
undertaken pursuant to a granted right of access, are properly assessed as
individual torts rather than appropriations of a property right. This basic
distinction is firmly grounded in our precedent.” Cedar Point Nursery v. Hassid,
141 S. Ct. 2063, 2078 (2021); see also Portsmouth Harbor Land & Hotel Co. v. United
States, 260 U.S. 327, 329-30 (1922) (“[W]hile a single act may not be enough, a
continuance of them in sufficient number and for a sufficient time may prove
[the intent to take property]. Every successive trespass adds to the force of the
evidence.”); 1 P. Nichols, The Law of Eminent Domain § 112, p. 311 (1917)
(“[A] mere occasional trespass would not constitute a taking.”). That conclusion
1s reinforced by Arkansas Game, whose factors represent “an application of the
traditional trespass-versus-taking distinction” to the flooding context. Cedar
Point, 141 S. Ct. at 2079.

In treating the flooding after Hurricane Harvey as a taking, the CFC failed

to give sufficient weight to its own factual findings about the storm’s extreme

(2010) (“Since nothing in the analysis of the courts below turned on the mistake
[about whether a dismissal was properly characterized as one for lack of subject
matter jurisdiction], . . . we proceed to address whether petitioners’ allegations
state a claim.”).
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rarity. The court found that Harvey was “a record-setting storm,” Appx37,
indeed, “the largest storm in the recorded history of the United States.” Appx18.
And although the nature and magnitude of the asserted invasion of Plaintiffs’
property interests bear upon whether the claim is at most a trespass, the CFC’s
liability ruling made no findings on the probability that flooding similar to
Harvey would recur. The only evidence presented at the liability trial on the
return-frequency of a storm of Harvey’s magnitude was the government-expert’s
testimony that the probability of such rainfall occurring over a four-day period
for the same watersheds in a given year is about once every 700 to 900 years.
Appx8193, Appx8200, Appx8206, Appx8212 (meteorologist’s report);
Appx6036-6037 (meteorologist’s testimony).

Nor did the CFC make specific findings about the recurrence of flooding
of the same magnitude as Harvey at the valuation stage. During that trial, all
parties presented evidence on return-frequency as it related to the scope of the
easement for which compensation was owed. The CFC rejected both sides’
estimates of how frequently reservoir-pool-flooding of Harvey’s magnitude
would recur. Appx73 (noting that the “evidence suggests that the frequency of a
Harvey-level flooding event will be somewhere between the parties’ estimates”
of 10-to-100 years and about 1,000 years). But the CFC still did not make specific

findings about the future flood-frequency, stating that “[s]imilarly large storms
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will likely occur in the future, but it remains uncertain when or how frequently.”
1d.; see also Appx31 (“[T]he likelihood of recurrent flooding is high....”). Despite
the CFC’s 1nability to determine the flood-pool-recurrence interval with any
more precision than a “high likelihood,” the court nevertheless called the Corps
“heedless of the recurrent nature of the flooding involved here.” Appx33.

What is more, the CFC concluded in its compensation ruling that the
government would use its “atypical” flowage easement “only in the event of a

b

natural disaster,” mentioning the President’s national disaster declaration as
support. Appx72-73. Likewise, in the text of these “non-standard” easements
that the court directed the government to file in the title records for Plaintiffs’
properties, Appx51, the CFC stated that “[fluture flooding is not expected to
occur regularly or frequently but is instead subject to particular meteorological
conditions under which the operation of the dams may result in temporary flood
pools that extend beyond government-owned land.” Appx88; Appx1055 (stating
that the easement’s scope 1s “far from standard” and Corps policies for standard
easements “should not, and do not apply”).

The CFC’s determination that the government acquired easements for use
during only the most extreme natural disasters cannot be squared with the

Supreme Court precedents discussed above (p. 22) that isolated trespasses are

not takings. That the CFC held the United States liable for acquiring such a
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peculiar easement to be used only in the rare event of a natural disaster illustrates
why the Corps’ response to Harvey was not a taking.

Comparing flooding from Harvey to past events, the CFC looked to
storms in the region from 1899, 1921, and 1935, and also storms occurring after
the Project’s construction. Appx31 (listing the Hearne storm, Taylor storm, 1929
and 1935 storms, Tropical Storm Claudette in 1979, 1992 storms, Tropical
Storm Allison in 2001, and the Tax Day Storm of 2016). But unlike Harvey, no
other storm occurring since the Project was built has resulted in flooding of the
upstream structures or bellwether properties due to the Project’s operations. See,
e.g., Appx17 (Tax Day Storm). And all of those post-Project storms, apart from
one whose flooding of upstream property did not result from the reservoir flood-
pools, occurred outside the Project area. See id. (discussing Claudette, “50 miles
southeast of the reservoirs”; Allison, “50 miles northeast of the Addicks and
Barker watershed”); id. n.12 (noting that flooding from the Tax Day Storm “may
have been attributable to local stream flooding or other local circumstance”).’

To be sure, flooding of the type that occurred here, even with very low

probability recurrence, measurably affected the value of upstream properties

> The CFC relied on the nonbinding decision in Quebedeaux v. United States, 112
Fed. CI. 317 (2013), for the notion that “even a single flooding event may give
rise to a taking.” Appx30. But as already discussed (p. 22), Cedar Point and
Portsmouth Harbor suggest otherwise.

25



Case: 23-1363 Document: 22 Page: 39 Filed: 06/12/2023

within the design-flood pool. But property damage alone does not amount to an
invasion of property rights sufficient to support a taking by the government. See
supra (p. 22). And even large diminutions in value do not necessarily result in
takings, either. See, e.g., Lucas v. South Carolina Coastal Council, 505 U.S. 1003,
1019 n.8 (1992) (“[I]n at least some cases the landowner with 95% loss will get
nothing.”); Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 384 (1926) (~75
percent diminution not a taking); Hadacheck v. Sebastian, 239 U.S. 394, 405
(1915) (92.5 percent). The Fifth Amendment cannot reasonably be understood
as requiring the government to pay for an easement that is used only for a
contingency such as an extraordinarily infrequent event constituting a natural
disaster—at least on the scope of Harvey, as already discussed (pp. 7-8, 22).
Nor may Plaintiffs properly rely for their takings claims on the Supreme
Court’s descriptive statement that the “Fifth Amendment’s guarantee that
private property shall not be taken for a public use without just compensation
was designed to bar Government from forcing some people alone to bear public
burdens which, in all fairness and justice, should be borne by the public as a
whole.” Armstrong v. United States, 364 U.S. 40, 49 (1960), quoted by Appx25. The
CFC cited Armstrong in ruling that the government “received a notable benefit”
by protecting downstream property owners “at the expense” of those upstream.

Appx33. Any such benefit accrued to downstream property owners, not to the
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government. But in any event, it does not follow from Armstrong’s statement of
a general proposition that when the United States chooses to build flood-risk
management projects, nearby property owners thereby acquire a private
property interest in flood control for which the government must pay
compensation, if and when such projects are operated in a manner, consistent
with other public interests, that cannot protect al/ property owners from flooding
when the largest storm in the Nation’s history strikes.

2.  Flooding of Plaintiffs’ properties was not the direct,
natural, and probable result of the Corps’ actions.

Flooding damage from this singular, unprecedented storm is not a taking
because it was the direct, natural, and probable result of the storm, not the Corps’
actions. That the Corps operated the Project—leading to flooding Plaintiffs’
properties according to the Project’s design and contingency plan for a
conceivable but extremely rare storm—does not alter that conclusion.

a. Flooding from detaining rainfall and runoff in

an unprecedented storm is the direct result of
the storm, not the government’s actions.

Takings liability does not result where the property damage at issue is the
direct result of a singular natural disaster. A physical taking occurs only if “the
government intends to invade a protected property interest or the asserted
invasion is the direct, natural, or probable result of an authorized activity.” Ridge

Line, 346 F.3d at 1355-56; see also In re Chicago, Milwaukee, St. Paul & Pac. R. Co.,
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799 F.2d 317, 326 (7th Cir. 1986) (“Accidental, unintended injuries inflicted by
governmental actors are treated as torts, not takings.”), cited by Arkansas Game,
568 U.S. at 39. That principle forecloses a conclusion that flooding from a
catastrophic storm such as Harvey is “foreseeable” for takings purposes, as such
flooding 1s the necessary result of an unprecedented amount of rainfall and
resultant water runoff that inevitably must flow somewhere. See, e.g., Sanguinetti
v. United States, 264 U.S. 146, 147 (1924) (rejecting taking-by-flooding claim at
federally built canal where “a flood of unprecedented severity” occurred,
followed by “recurrent floods of less magnitude in subsequent years”); Bartz v.
United States, 633 F.2d 571, 577 (Ct. Cl. 1980) (holding no taking where
“[e]xcessive precipitation was the root cause of the flooding” and “[t]he
government’s [action] played only a secondary role”); Wilfong v. United States,
480 F.2d 1326, 1329 (Ct. CI. 1973) (taking cannot arise from “simply a random
[flood] event induced more by an extraordinary natural phenomenon than by
Government interference”); Columbia Basin Orchard v. United States, 132 F. Supp.
707, 709 (Ct. CI. 1955) (no taking due to flooding from “unprecedented rainfall”
(distinguished by Ridge Line, 346 F.3d at 1355)).

Flooding damage to Plaintiffs’ properties from the Corps’ operation of the
Project during Harvey is thus “incidental or consequential injury” that is

compensable, if at all, only in tort. Ridge Line, 346 F.3d at 1355; see also Keokuk
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& Hamilton Bridge Co. v. United States, 260 U.S. 125, 126-27 (1922) (rejecting
takings claim by owner of a pier unintentionally destroyed by the government’s
blasting activity, whose injury was “incidental damage” that “might be a tort but
which could be nothing else”); Bedford v. United States, 192 U.S. 217, 224-25
(1904) (flooding from federally built revetment was at most “an incidental
consequence” of the government action).

The CFC’s ruling that the flooding of Plaintiffs’ properties was “at a
minimum, objectively foreseeable” is neither accurate nor determinative of the
matter. Appx37. Even assuming it was foreseeable that the pools behind the
dams might flow onto nonfederal land during a storm of Harvey’s scope, that
conclusion does not mean that such flooding was the “direct, natural, and
probable result” of the Corps’ actions. Flood management must, within reason,
plan for improbable situations that conceivably might arise. But that does not
mean the government is responsible for perfect flood control when unprecedented
storms occur; it would be perverse to discourage planning for these improbable,
but theoretically possible, contingencies. Indeed, as already discussed (pp. 23-
24), the CFC did not make findings about whether and when a storm of Harvey’s
magnitude might recur. See Appx73. If even after Harvey the CFC could at best

find that flooding would recur only at some point during the next millennium,
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it cannot be said that before Harvey it was “objectively foreseeable” that such
flooding would occur within a lifetime after the Project’s construction.
Moreover, Plaintiffs acquired their properties upstream of the Project after
1t was built and were therefore on constructive notice that their properties might
be flooded if a massive storm led to the pooling of water temporarily on their
properties. The notion that the Corps should have known it had to acquire a
flooding easement for that remote, even if theoretically possible, contingency is
problematic because it disregards the nature of flood-risk management. When
building a flood-control structure, the Corps always confronts trade-offs between
protection and cost. It strikes the balance by modeling a project-design storm
that 1s developed by examining the region’s history of flooding and by estimating
the likelithood of future flooding of various magnitudes. See, e.g., Appx5857
(testimony by Corps employee agreeing that it is “typical” for Corps to design
dams to survive storms greater than those used to determine land acquisition
boundaries). This exercise of engineering expertise is necessarily based on the
best data available at the time. Larger floods are always conceivable, no matter
how large a flood the Corps selects as the basis for acquiring property. From an
engineering and public policy standpoint, the government must optimize the
cost of achieving a desired level of flood management. See Appx6007 (testimony

that designing to the “worst ever” storm would be cost-prohibitive).
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Here, the Corps based the amount of land it preemptively purchased on
the 1935 storm that caused the worst flood to have hit the Project’s watersheds,
acquiring property to an elevation three feet above the estimated flood-pool for
that storm. Appx7-8. That elevation was nevertheless lower than the estimate
the Corps used (based on the 1899 Hearne and 1921 Taylor storms) for designing
the dam embankments. Appx7. Thus, “the dams were designed to contain more
water than the acquired land could hold.” Id. The Corps reasonably believed
that the 1899 storm was the “upper limit of possible storms that could occur in

’

the region,” and so it designed the dams to survive such a storm to avoid a
catastrophic failure. Id. But at the time, the Corps believed that a storm of the
same magnitude as the 1899 storm would not occur “more than once in the lives
of these structures.” Id. (quoting Appx8417). By contrast, the 1935 storm could
occur “several times” during the Project’s lifetime. Id. And purchasing land to
the maximum possible storm on every project would have been cost-prohibitive,
see id. (citing testimony by Corps employee Robert Thomas, Appx6007,
especially during World War II, Appx5858 (discussing availability of funds at
that time); see also Appx8400 (acknowledging that possibility of another storm of
the same magnitude as the 1899 Hearne storm was “very remote”).

The Corps thus acquired land considerably beyond the extent of the largest

storm reasonably likely to occur during the Project’s existence, as was consistent
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with the Corps’ guidelines in effect when the Project was designed and built. See,
e.g., Appx5624-5625, Appx5674-5675, Appx5824, Appx5857 (discussing
“probable maximum flood” design). Those regulations did not require the Corps
to acquire additional lands that would be subject to flooding if a much larger
storm unexpectedly hit the Project area. But the Corps’ discretionary judgment
about how much land to acquire does not mean that the government intended
to invade—at all, let alone on a recurring basis—Plaintiffs’ properties during an
extraordinary storm like Harvey. It is always conceivable that a larger storm
than the project-design storm might strike the region. But that does not mean
that future, ever-larger flooding on Plaintiffs’ properties is the direct, natural, or
probable result of activity by the Corps. It 1s a result of the severity of the storm.

When the Project was built, nonfederal upstream land was undeveloped
and used for ranching and rice farming and could have been acquired at less cost
than it would after unanticipated decades of development. Appx7. The Corps
determined that damages from a rare, one-time flooding of that land were less
costly than acquiring the property. Appx8-9 (citing Appx5699). The CFC
deemed it “significant[]” that the Corps made a “calculated decision” to design
the Project’s embankments to withstand the largest storms then on record (1899
Hearne, 1921 Taylor Storms) but acquired property to an elevation a little more

than the less severe 1935 Storm. Appx7. As the CFC acknowledged, however,
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id., and as already discussed (p. 31), a Corps employee testified that the agency
could not have carried out its nationwide flood-management program safely and
cost-efficiently had it pursued a policy of doing otherwise.

Moreover, nobody anticipated the dramatic degree of development that
would occur in the Project area over the ensuing decades. But even while
acknowledging the government’s evidence that such “urban development was
not anticipated in this bar[ren] prairie land remote from Houston,” Appx7
(cleaned up), the CFC deemed irrelevant the dramatic changes in development
of the surrounding land over the decades after the Project was built: “[J]ust
because the nature of the invaded land has changed from farm land to residential
does not bear on the question of whether an invasion of such land should have
been foreseen.” Appx37.

That dramatic, “[un]anticipated” wurban development cannot be
disregarded in that manner. If Congress were authorizing the Corps to build the
Project today, the Corps’ consideration of the speculative nature of possible
flood-damage to nearby property when deciding what easements to acquire
would be dramatically different. See, e.g., Appx8756 (stating that the Corps
would acquire additional realty if the Project were built today). For example, the
cost of acquiring flowage easements on residential developments built since the

1940s might weigh against constructing the Project at all.
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Additionally, the CFC’s liability ruling ignores that once the Project was
completed, the Corps must seek Congress’s authorization and appropriation to
acquire additional land. Failure to undertake such distinctly sovereign acts is an
omission that is not actionable as a taking. See St. Bernard Parish, 887 F.3d at
1357-58, 1360-62. It 1s also the prerogative of the Executive that may not be
second-guessed by courts. Cf. Lincoln v. Vigil, 508 U.S. 182, 193 (1993) (holding
unreviewable an agency’s “allocation of funds from a lump-sum appropriation
to meet permissible statutory objectives”); U.S. Const. art. IT § 3 (authorizing
the President to “recommend to [the] Consideration [of Congress] such
Measures as he shall judge necessary and expedient”).

The fact that the nature of the property that might be at risk in an
unprecedent storm has changed upstream since the Project was built
significantly undercuts the propriety of a conclusion that the Corps intended the
Project, at the time of construction, to invade Plaintiffs’ properties subsequently
approved and developed properties. The area has been heavily developed since
the Project was originally constructed, and downstream development has

reduced the amount of flow that the downstream channel may receive before
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adjacent structures are flooded. Those after-arising developments were wholly
outside the Corps’ control and responsibility.*
b.  The government action as a whole includes the
Corps’ operating the Project in response to a
rare storm to protect downstream properties.

While the CFC believed that it was considering the challenged
government action as a whole (which it must), the CFC did not actually do so.
Rather, the CFC constrained its view of the pertinent government conduct by
failing to consider the Project’s construction and operation as to al// affected
landowners, whether located upstream or downstream. The Project’s purpose is
to protect downstream areas from flooding. And as the CFC found, the Corps’

operation of the Project during Harvey “did prevent an estimated $7 billion in

projected losses downstream in Houston.” Appx19.

* Foreseeability must be determined as of some fixed date. The government
argued that foreseeability should be measured at the time the Project’s
construction began in the 1940s. Although the CFC rejected the government’s
view of foreseeability as too “constrained,” the CFC ultimately held it
“irrelevant” whether foreseeability was measured “in the 1940s, 1970s, or even
in the 2000s, because at all of these points,” the CFC concluded, the government
“should have objectively foreseen that the pools [behind the dam] could and
would exceed government-owned land.” Appx36. However, the CFC’s
conclusions about foreseeability of upstream flooding were untethered to any
factual assessment of when a future storm might again result in such flooding,
as already demonstrated (pp. 23-25), and erroneously disregarded the role of
subsequent development by Plaintiffs and others, see supra (pp. 32-33).
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The Project’s reservoirs were empty on the afternoon of Friday, August
25, 2017. Appx5659, Appx8676. The Corps closed the reservoir gates that
evening, thereby detaining floodwater behind the dams until the Corps began
surcharge releases after midnight on Monday, August 28, 2017. Appx5602.
Indeed, even as the Corps increased the flow of the releases over the next several
days in an attempt to bring the reservoir flood-pools within the limits of the
government-owned land behind the dams, those pools were still 7ising behind
the dams. Appx8017, Appx8023.

All that water came from the storm. Uncontrolled water was also flowing
around the north end of Addicks Dam for several days (August 29-
September 2). Appx8023. At its maximum, the combined flow of storm water
into the two reservoirs was more than ten times the flow released below the
dams. See Appx6460 (Dr. Nairn’s testimony); Appx8238 (expert report). Once
the pools stopped rising, it took six more weeks for the Corps to release all the
floodwater from behind the dams. Appx8706.

The temporary detention and gradual release of floodwater saved
downstream landowners’ properties from flooding far worse than they
experienced. Operating the dam according to the manual’s provisions was
intended to protect downstream properties from flooding while using the

reservoirs’ storage capacity to avoid the Project’s catastrophic failure. The
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floodwater had to go somewhere, and the Corps’ actions determined merely how
to allocate where the inevitable burdens of flooding would land, not whether
those burdens, imposed by the storm, would occur at all.

c.  Record rainfall from Harvey broke the typical

chain-of-events for upstream temporary
floodwater detention.

Hurricane Harvey was an intervening act outside the government’s
control that broke the chain of causation necessary for Plaintiffs to establish a
taking. Foreseeability, while necessary, is not sufficient to satisfy the first prong
of the Ridge Line test. “Foreseeability and causation are separate elements that
must both be shown when intent is not alleged.” Cary v. United States, 552 F.3d
1373, 1379 (Fed. Cir. 2009) (parentheses omitted). Cary held that no taking
resulted when a fire arising on a national forest spread to private lands because
even assuming that property damage was foreseeable, a hunter’s ignition of the
fire was an intervening cause that broke the chain of causation leading to the
injury. See id. Like the fire in Cary, Hurricane Harvey occurred outside the
government’s control and broke the causal link between the Project’s normal
operation and the property damage that resulted from flooding during and after
a storm of unprecedented magnitude. Water caused by Harvey had to flow
somewhere, and the Corps’ operation of the Project in response to the storm

merely allocated where, not whether those inevitable burdens would fall.
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Nor is the first prong of the Ridge Line test satisfied whenever property
damage is foreseeable, i.e., in the sense of such damage being conceivable rather
than actually expected. If that were true, Ridge Line’s first prong would cease to
be a tool for “distinguishing physical takings from possible torts.” 346 F.3d at
1355. Even 1n tort law, parties are generally liable only for harms that are the
result of reasonably foreseeable risks. See Paroline v. United States, 572 U.S. 434,
445 (2014) (in the tort context, “[p]roximate cause i1s often explicated in terms
of foreseeability or the scope of the risk created by the predicate conduct”); CSX
Transp., Inc. v. McBride, 564 U.S. 685, 703 (2011) (negligence is “measured by
what 1s reasonably foreseeable under the circumstances”); ¢f. Restatement Third
of Torts §1 cmt. E (2009); Restatement Second of Torts § 8A Ill. A (1965).
Takings liability demands more: The invasion must have been the direct,
natural, or probable result of the government’s authorized actions, such that it
1s fair to conclude that appropriating a property interest was an intended feature
of the government project as it would be used in the ordinary course of events.
Because of the intervening, unprecedented amount of rainfall and runoff from

Harvey, Plaintiffs cannot make that showing.
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3.  The nature of Plaintiffs’ reasonable investment-
backed expectations also support concluding there
was no taking.
The CFC also erred in concluding that flooding of Plaintiffs’ properties in
a storm of Harvey’s magnitude was outside their reasonable, investment-backed
expectations. Its ruling on the issue is inconsistent with its factual findings.
Bellwether Plaintiffs purchased their properties decades after the Project’s
construction, and some either held or were required to hold flood insurance. See
Appx1032-1041 (purchase dates). They could and, objectively, should have
known about the susceptibility of those properties and improvements to flooding
from FEMA flood-insurance-rate maps and recorded plat maps. See Appx13-14
(factual findings). And the Corps discussed upstream flood-risk with developers
and county officials who approved the development of these lands for residential
subdivisions in the 1980s and 1990s. Appx14. Beginning around that time, Fort
Bend County began requiring warnings on subdivision plats that the properties
were located adjacent to the Barker reservoir and subject to “extended controlled
inundation” by the Corps. Appx14-15. The Corps also engaged in public
outreach to inform the community about upstream flooding risk. Appx15.
The CFC minimized the significance of its factual findings about the

repeated disclosures of the upstream flooding risk to the property owners by

characterizing those disclosures as ineffective or not well understood by the
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general public. Appx43-44 & n.24. Initially, the CFC’s focus on the general
public is misplaced. Plaintiffs are not merely part of the general public. They
own property that may be affected by flooding risk, and they have a heightened
burden beyond the general public of understanding such risks to their properties.

The CFC’s statements do not give even the average property owner in this
exceptionally flood-prone region sufficient credit for being a rational
decisionmaker. For example, the CFC stated that it 1s “highly tenuous to suggest
that the average citizen should know how to read and understand the
information in [FEMA or similar] maps or recognize that the map annotations
refer to government-induced flooding rather than naturally occurring flooding.”
Appx43. But the disclosures on recorded subdivision plats in Fort Bend County
that are incorporated into the property owners’ deeds by reference specifically
mention the Corps reservoirs and “controlled inundation.” Appx14-15 (quoting
Appx8000). And FEMA'’s floodplain maps are specifically intended to inform
communities and affected property owners about flood-risk in connection with
the sale of insurance. See, e.g., 44 C.F.R. §§ 64.3 (discussing rate maps), 59.24(a)
(allowing FEMA to suspend communities’ eligibility to sell flood insurance for
not submitting adequate flood-management measures after FEMA provides

pertinent data), 60.3(d), (e) (setting forth measures’ minimum standards). There
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1s nothing “tenuous” about attributing knowledge of possible flooding to these
landowners.

Also, the upstream flooding is “government-induced” only in the sense
that it occurred as an incident of the Corps’ operating the Project in the context
of record-shattering volumes of rainfall. That the character of the flooding
Plaintiffs experienced was different from so-called “natural flooding” is true only
because the Corps was operating the Project in response to that rare, record-
breaking storm. Harvey and its resultant flooding were different in character
than past events, and the CFC understated the extent to which that difference
stemmed from factors not attributable to the government—namely, increased
development near the channel downstream and at the reservoirs’ edges
upstream, plus meteorological conditions like rainfall volume and frequency.
The United States should not be held responsible for the consequences of
development decisions subsequent to Project construction.

The CFC perceived an “irony” in the government arguing that flood-risk
was foreseeable to Plaintiffs but not to the Corps. Appx43 n.24. But the
difference stems from the different nature and timing of the two inquiries. First,
no matter the CFC’s shorthand, the two “foreseeability” tests are fundamentally
distinct. The Ridge Line inquiry is an objective inquiry into whether the damage

about which Plaintiffs complain was the “direct, natural, or probable result” of
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an authorized government action at the time the action was taken. That is simply
not the same question as whether a property owner has “reasonable, investment-
backed expectations” that the property will not suffer that damage, so the answer
to both questions can be “no.” Moreover, the latter question contains both a
subjective and an objective component—a claimant must have actually relied on
a particular state of affairs about the government action; also, that reliance must
have been objectively “reasonable” in the claimant’s circumstances. See Cienega
Gardens v. United States, 503 F.3d 1266, 1288 (Fed. Cir. 2007).

Second, the timing of the two inquiries differs. The Ridge Line
predictability factor should be evaluated at the time of the government action.
But the CFC misconstrued that action as extending from the initial construction
of the Project throughout its entire existence, operation during Harvey. See
Appx36. As discussed above (pp. 33-35), that approach fails to account for the
decades of unanticipated development in the region and erroneously holds the
government liable for failing to secure authorization or spend appropriations to
acquire more property after it was developed. At any rate, reasonable
investment-backed expectations are evaluated “at the time of the acquisition of
the property” by the claimant. Love Terminal Partners, L.P. v. United States, 889
F.3d 1331, 1345 (Fed. Cir. 2018) (cleaned up). What is more, in accounting for

extremely improbable events, courts should assume the event’s occurrence in
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asking whether, if forced to contemplate the event, an owner could reasonably
think the government action would interfere with the property right.

Thus, the extraordinary upstream flooding from Harvey could be both the
consequential (rather than natural and predictable) damage from the Corps’
operation of the Project to protect downstream properties in response to the
record-shattering amount of rainfall, and within the reasonable expectations of
the claimants when they acquired property upstream of a Project that
temporarily detains floodwater during storms. By contrast, if the occurrence was
not within the claimants’ reasonable expectations when they acquired the
properties, it plainly cannot have been “objectively foreseeable” by the
government for decades prior in the sense required for takings liability.

A reasonable property owner appreciates the implications of acquiring
property in a development on the fringes of federal land that serves as a detention
basin for a flood control Project. Moreover, the facts found by the CFC about
the notice actually provided by publicly available maps, plats, and outreach
meetings, see supra (pp. 39-40), support a conclusion that Plaintiffs lacked any
reasonable expectation that their property would remain flood-free when the
Corps must operate the Project in response to record-shattering amounts of
rainfall. If the Court concludes that it was objectively foreseeable to the Corps

that operation of the Project could result in water backing up onto Plaintiffs’
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properties in a large but rare storm, the same should have been foreseeable to
Plaintiffs when they acquired title. See, e.g., Chancellor Manor Ltd. v. United States,
331 F.3d 892, 904 (Fed. Cir. 2003) (“The subjective expectations of the
Appellants are irrelevant. The critical question is what a reasonable owner 1n the
Appellants’ position should have anticipated.”).

The Project’s existence at the time Plaintiffs acquired their properties
prevented formation of any pertinent reasonable, investment-backed
expectations. The Project was fully constructed many decades before the
bellwether Plaintiffs acquired their current titles. The Project and the possibility
of controlled flooding were mentioned in notations on various plats and maps,
and the Corps raised the issue in public information sessions, as the CFC found.
Appx13-15. By expressing skepticism about whether the meetings were “heavily
attended,” “well publicized,” or “effective” at making the average resident
aware of flooding risk, the CFC placed an improper burden on the government.
Appx44. The Corps did not have to mount an “especially aggressive public
[outreach] campaign,” id., for the owners’ reasonable expectation to be that the

readily apparent, nearby Project—operated solely to detain water temporarily
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for flood control purposes—might result in flooding beyond government owned
land during a storm of unprecedented dimensions.’
B. The Corps acted to protect life and private property during
Harvey, and all real property is subject to such core
exercises of governmental police powers.
In assessing whether government action effects a taking of property under
the Fifth Amendment, courts must first determine whether the claimant has a
“cognizable property interest.” Sharifi v. United States, 987 F.3d 1063, 1068 (Fed.
Cir. 2021) (cleaned up). Because the Constitution does not define such property
interests, courts look to “‘existing rules and understandings’ and ‘background
principles’ derived from an independent source, such as state, federal, or
common law,” to decide if a property interest exists. Maritrans Inc. v. United
States, 342 F.3d 1344, 1352 (Fed. Cir. 2003) (quoting Lucas, 505 U.S. at 1030);
see Colvin Cattle Co., Inc. v. United States, 468 F.3d 803, 806-07 (Fed. Cir. 2006).

Emergency flood control is within the government’s traditional police

powers in relation to public protection. Federal law recognizes that private

> In appeals from the dismissal of takings claims by property owners in the
downstream cases, this Court in Milton rejected the view that “[owners’]
property rights are limited by the owners’ expectations as of the date they
acquired their properties.” 36 F.4th at 1162 (quotation marks omitted). But that
case examined threshold questions about conditions on Plaintiffs’ property
interests; it did not involve a full-blown reasonable-investment-backed-
expectations analysis conducted after a trial.
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property is held subject to this inherent authority. That the Corps operated the
reservoirs in a manner to mitigate catastrophic flooding to the extent possible
during a historic storm does not diminish that authority.

1.  Plaintiffs’ property rights are subject to the Corps’
police power to protect public safety and welfare.

All private property is held subject to certain core exercises of the
government’s police power. See, e.g., Bennis v. Michigan, 516 U.S. 442,452 (1996)
(holding, in a forfeiture case, that “[t]he government may not be required to
compensate an owner for property which it has already lawfully acquired under
the exercise of governmental authority other than the power of eminent
domain”); Lech v. Jackson, 791 Fed. Appx. 711, 715-19 (10th Cir. 2019), cer.
denied, 141 S. Ct. 160 (2020); ¢f. Hurtado v. United States, 410 U.S. 578, 588-89
(1973) (ruling that the detention of material witnesses was not a taking because
the government need not “pay for the performance of a public duty it is already
owed”). For example, the government is not liable “for the destruction of ‘real
and personal property, in cases of actual necessity, to prevent the spreading of a
fire’ or to forestall other grave threats to the lives and property of others.” Lucas,
505 U.S. at 1029 n.16 (quoting Bowditch v. Boston, 101 U.S. 16, 18-19 (1880)); see
also National Board of YMCA v. United States, 395 U.S. 85, 93 (1969) (holding that
the “temporary, unplanned occupation of petitioners’ buildings” due to military

necessity was not a taking). Traditional police power is defined as “the authority
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to provide for the public health, safety, and morals.” Barnes v. Glen Theatre, Inc.,
501 U.S. 560, 569 (1991).

Although other constitutional provisions may constrain that power, see,
e.g., Lambert v. California, 355 U.S. 225, 228 (1957) (regarding due process), the
Just Compensation Clause does not impose such limitations. See Chicago,
Burlington & Quincy Railway Co. v. Illinois, 200 U.S. 561, 593-94 (1906); Mugler v.
Kansas, 123 U.S. 623, 667-70 (1887) (statute restricting the sale of beer without
a permit was not a taking), cited in Bachmann v. United States, 134 Fed. Cl. 694
(2017) (1dentifying the “distinction on the one hand between the exercise of the
police power to enforce the law ... and, on the other hand the government
‘taking property for public use’”’). So, for example, in Monongahela Bridge Co. v.
United States, it was not a taking for the United States to require a private
company, upon pain of criminal penalty, to modify a bridge that was obstructing
navigation. 216 U.S. 177, 193 (1910). And in Miller v. Shoene, 1t was held
constitutional for a State to destroy diseased cedars without compensating their
owner because they were located near an apple orchard to which it was feared
the disease would spread. 276 U.S. 272, 277-79 (1928).

Hurricane Harvey was a disastrous storm of historic dimensions. See supra
(pp. 7-8); see also, e.g., Appx8692-8695. As that catastrophe unfolded, the Corps

operated the Project according to the Water Control Manual. See Appx1045

47



Case: 23-1363 Document: 22 Page: 61  Filed: 06/12/2023

(stipulation); Appx5989 (Thomas testimony). The sole purpose of the Project is
flood control, and the reservoirs were empty before Hurricane Harvey began.
Appx5659, Appx8676. All of the water filling the reservoirs came from the
storm. Hour by hour, the Corps evaluated weather conditions in consultation
with other federal, state, and local responders, and responded to those changing
conditions by operating the Project in accordance with the Manual to protect
human lives, Project infrastructure, and private property. See supra (pp. 8-9). As
the CFC found, at the outset of the storm on August 25, 2017, “the Corps
declared a general emergency, which included a dam safety emergency.”
Appx18 (citing Appx5617-5618); see also Appx5987.

The Corps’ operation of the Project during a catastrophic storm of
unprecedented dimensions—whether to close the dam-gates and allow water to
accrue so high as to flow around the dams and undermine their structure, or to
open them to allow floodwater to pass downstream—is a traditional exercise of
protecting public safety, a pre-existing limitation on property ownership that
“inhere[s] in the title itself.” Lucas, 505 U.S. at 1029. Had the Corps not
temporarily detained floodwater behind the dams, catastrophically worse
flooding would have occurred downstream.

To illustrate the dilemma the Corps faced, another CFC judge is

considering whether the Corps caused a taking of property located downstream
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from the dams as a result of the detention and release of floodwater from Project
operations during Harvey. No matter how the Corps operated the Project, the
volume of rainfall meant that floodwater would have ended up on someone’s
property. In these circumstances, background principles of the Corps’ police
power should obviate any possible taking. See Miller, 276 U.S. at 279 (“It will
not do to say that ... the misfortune of apple growers may not be shifted to cedar
owners by ordering the destruction of their property.”).

The Corps’ choice of how to exercise its discretion necessarily impacted
private property. To the extent that Plaintiffs suffered property losses greater
than they would have suffered had the Project been operated differently, those
losses were incidental to the unavoidable government decisions to manage risks
from inevitable flooding and protect the public during a natural disaster of
historic dimensions. See, e.g., Appx5989 (Project has “the highest risk dams in
the Corps of Engineers’ inventory”). That exercise of emergency police power
cannot effectuate the taking of property.

In Milton, this Court rejected reliance on police powers as a limitation on
an owner’s property interest and ruled that the government may raise a “doctrine
of necessity” only as a defense. 36 F.4th at 1162. We note the government’s
disagreement with that view to preserve the issue for further review. In any

event, the doctrine of necessity applies here. The Corps’ operation of the Project
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as an emergency response to rainfall and runoff from Harvey qualifies as actually
necessary to minimize flood damage and to maintain the integrity of the
Project’s earthen-fill dams so as to avoid an even greater catastrophe if those
dams collapsed. Cf. Lucas, 505 U.S. at 1030 n.16 (citing Bowditch v. Boston, 101
U.S. 16, 18-19 (1880)). That the procedures followed by the Corps were
developed ahead of time in anticipation of a conceivable, but low-probability,
occurrence does not make their exercise any less of an emergency response.

To hold otherwise would create a perverse disincentive to plan for
emergencies in operating flood-control projects at all levels of government. A
flowage easement that is used only for natural disasters is by definition necessary
in emergencies. The Project included the highest-risk dams in the agency’s
inventory. Appx5989. And the Corps could not have operated the Project during
Harvey to further minimize upstream damage without resulting in additional
damage downstream. Appx5983-5984 (Thomas testimony); Appx8834 (August
26, 2017 email considering other options to reduce upstream flooding).

The CFC is incorrect that the “government [was] responsible for creating
the emergency” here. Appx45. The water had to go somewhere; the Corps
merely allocated where the inevitable burden would likely fall. And it did so

consistently with its longstanding manual, as well as publicly available maps and
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presentations. Whether conceptualized as a limitation on Plaintiffs’ property
interests or as a necessity defense, the principle defeats these takings claims.
2.  The Flood Control Act of 1928 embodies a
background limitation on title that forecloses
Plaintiffs' takings claims.

Plaintiffs’ property interests must be construed in light of the absence of
any constitutional right to government protection from flooding. See United
States v. Sponenbarger, 308 U.S. 256, 266-68 (1939). That is so because the Just
Compensation Clause has no role to play “if the logically antecedent inquiry
into the nature of the owner’s estate shows” that the asserted property rights
“were not part of his title to begin with.” Lucas, 505 U.S. at 1027-28. As Lucas
explained, restrictions that background principles of existing law “already place
upon land ownership” “inhere in the title itself.” Id. at 1029. Where government
acts within the confines of a “pre-existing limitation” on a landowner’s title, no
compensation is owed, even for a permanent physical occupation. Id. at 1028;
accord Maritrans Inc. v. United States, 342 F.3d 1344, 1352 (Fed. Cir. 2003) (courts

e

look to “‘existing rules and understandings’ and ‘background principles’ derived
from an independent source, such as state, federal, or common law,” to
determine whether a property interest exists (quoting Lucas, 505 U.S. at 1030)).

One such background principle 1s found in Section 702c. See supra (p. 4).

When Congress authorized the building of federal flood control projects in the
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1928 Act, it expressly disclaimed any intent to assume liability for flood waters
those structures could not control. Specifically, when authorizing the
construction of flood-control works for the Mississippi Valley following the
catastrophic Mississippi floods of 1927, see United States v. James, 478 U.S. 597,
606 (1986), Congress specified that “[n]o liability of any kind shall attach to or
rest upon the United States for any damage from or by floods or flood waters at
any place.” 33 U.S.C. § 702c. That provision “safeguard[s] the United States
against liability of any kind for damage from or by floods or flood waters in the
broadest and most emphatic language.” James, 478 U.S. at 608 (citation
omitted); see id. at 604, 612.

The 1928 Act displayed “a consistent concern for limiting the Federal
Government’s financial liability to expenditures directly necessary for the
construction and operation of [flood-control] projects.” James, 478 U.S. at 606-
07. Section 702c, which was critical to the Act’s passage, reflects Congress’s
intent “to ensure beyond doubt” that the United States would be protected “from
‘any’ liability associated with flood control.” Id. “Undoubtedly that absolute
freedom of the government from liability for flood damages is and has been a
factor of the greatest importance in the extent to which Congress has been and

1s willing to make appropriations for flood control and to engage in costly
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undertakings to reduce flood damage.” National Manufacturing Co. v. United
States, 210 F.2d 263, 271 (8th Cir. 1954).

Congress’s authorization of the Nation’s flood control projects—
including the Buffalo Bayou Project—was premised on an understanding,
reflected in Supreme Court precedents, that incidental consequences of such
projects’ operations would not lead to government liability. Congress authorized
the Buffalo Bayou Project based on a study prepared under the 1936 Act, which
affirmed Section 702c¢’s validity. Pub. L. No. 74-738, ch. 688, § 6, 49 Stat. 1570,
1593; see also id. at 1596. Accordingly, Plaintiffs’ asserted property interests must
be understood against the backdrop of Section 702c.

In enacting Section 702¢, Congress understood that “[d]amages to land by
flooding” that are “consequential * * * do not constitute a taking of the land
flooded.” 69 Cong. Rec. 7,106 (1928) (remarks of Rep. Cox) (quoting headnote
to Bedford v. United States, 192 U.S. 217, 217 (1904)). As President Coolidge
observed when the 1928 Act was passed: “it would be very unwise for the United
States * * * to render itself liable for consequential damages” from such projects.
Id. at 7,126. Thus, the Fifth Amendment’s prohibition on uncompensated
takings “was kept in view” during the 1928 Act’s enactment. National

Manufacturing Co., 210 F.2d at 270-71.

53



Case: 23-1363 Document: 22 Page: 67 Filed: 06/12/2023

Imposing takings liability for hurricane-induced flooding would
substantially impede the government’s willingness—and perhaps its ability—to
undertake beneficial flood- control projects. Congress has appropriated to the
Corps almost $45 billion in response to flood disasters since 2005, of which
almost $24 billion was for constructing flood-control projects. Carter, Nicole T.,
Army Corps of Engineers Annual and Supplemental Appropriations: Issues for Congress,
Congressional Research Service Report No. R45326, 4 (2018),

https://crsreports.congress. gov/product/pdf/R/R45326/2. Indeed, the Corps

manages over 700 dams and more than 14,000 miles of levees across the Nation.
U.S. Army Corps of Engineers & U.S. Bureau of Land Management, State of the

Infrastructure, 6, 13 (2019), https://www.usbr.gov/infrastructure/docs/joint

infrastructurereport.pdf; accord 33 C.F.R. 222.5 Appx. E. The Bureau of
Reclamation also manages hundreds of dams across the arid West. Id. at 6.
Those federal works could not function to maximize public health and
safety, and minimize losses to private property, if project decisions were made
in the shadow of takings liability to numerous landowners for consequential
damages from flooding during hurricanes and other natural disasters. Cf. Tahoe-
Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302,
324 (2002) (warning against an interpretation of the Takings Clause that “would

transform government regulation into a luxury few governments could afford”).
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That the Corps provided long-term benefits to property owners in the region by
building and operating the Project does not mean the United States should be
liable under the Fifth Amendment merely because it did not acquire property for
an even bigger Project that could prevent all flooding of private property in a
large but singularly rare event such as Harvey.

Here, the CFC misunderstood the government to be arguing that the
Flood Control Act withdrew Tucker Act jurisdiction over takings claims for
flooding. Appx29. The CFC held that the Flood Control Act did not “supersede
or bar” the court’s “jurisdiction” over the taking-by-flooding claims. Id.; see also
Milton, 36 F.4th at 1160 (“Section 702c ... does not preclude [CFC] jurisdiction
over this case”). But that ruling does not address the government’s argument
that Section 702c i1s a background principle limiting the scope of Plaintiffs’
expectations and property rights. To the extent, if any, that Milton rejected this
principle, the government disagrees with that position, and we note that
disagreement to preserve the issue for further review.

III. Any compensation should exclude consequential damages.

The CFC also erred in its award of compensation. Just compensation
under the Fifth Amendment is the fair market value of the property interest taken
on the date of its appropriation. Kirby Forest Industries v. United States, 467 U.S.

1, 10 (1984). Just compensation does not include “consequential damages the
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owner suffers as a result of the taking.” Yuba Natural Resources, Inc. v. United
States, 904 F.2d 1577, 1582 (Fed. Cir. 1990) (citing Kimball Laundry Co. v. United
States, 338 U.S. 1, 7 (1949)).

Here, the CFC found that the United States liable for taking a “permanent
flowage easement” on Plaintiffs’ property up to the maximum level of Hurricane
Harvey flooding. If such a taking had occurred (it did not), the measure of
compensation would be the difference in the market value of each Plaintiff’s real
property before and after the taking. See United States v. Virginia Electric & Power
Co., 365 U.S. 624, 632 (1961). The CFC erred in awarding Plaintiffs additional
consequential losses, including among other things lost profits, the monetary
advantage of a below-market lease, displacement costs, and damaged personal
property and structural repairs. Even if the CFC’s liability ruling is not reversed,
this Court should vacate the judgment and instruct the CFC to recalculate just
compensation in accordance with settled just compensation principles.

A.  Lost profits and leasehold advantage

The CFC awarded $3,300 to Plaintiff Scott Holland that was calculated to
be the “leasehold advantage” he held from his below-market lease. The CFC
justified that award on the ground that the Corps interfered with Holland’s
contract rights. That result is incorrect. When the government acquires private

property, the correct measure of compensation is “the fair market value of the
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property on the date it is appropriated.” Kirby Forest Industries, 467 U.S. at 10.
The owner of a property interest may not sidestep the long-established measure
of compensation by resort to idiosyncratic value that only he could obtain.

Although the CFC correctly stated that Holland held an advantage
because of his contract with a third party, the award of that idiosyncratic value
1s not a fair measure of compensation, and it awards something more like
damages for a breach of contract rather than a taking. See, e.g., Sun Oil Co. v.
United States, 572 F.2d 786, 818 (Ct. Cl. 1978) (“[T]he concept of a taking as a
compensable claim theory has limited application to the relative rights of party
litigants when those rights have been voluntarily created by contract. In such
instances, interference with such contractual rights generally give rise to a breach
claim not a taking claim.” (citation omitted)); see also Palmyra Pacific Seafoods,
L.L.C. v. United States, 561 F.3d 1361, 1365 (Fed. Cir. 2009) (“[A] showing that
the subject matter of a contract has been taken is not sufficient to demonstrate
that the contract itself has been taken.” (discussing Ommnia Commercial Co. v.
United States, 261 U.S. 502 (1923)). Mere disappointment of a private party’s
expectations under a contract with a third party is not compensable.

The CFC also erred by awarding another Plaintiff, Kulwant Sidhu, lost
income and utility payments while his first-floor housing unit remained vacant

and could not be leased during the time it was flooded, as well as the discount
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in rent Sidhu offered the tenant of a second-floor apartment that did not flood.
See Appx82-83. That award was in addition to, not instead of, the property’s
diminution in value due to the flooding. The CFC erroneously determined that
“[1]ost profit and damage cause to business assets” are compensable if they are
the direct and natural consequence of the government’s taking. Appx82. The
inability to rent a vacant housing unit is even more of a consequential loss than
the damage to the property as a whole; the former reflects not merely the
diminishment in the value of the underlying fee (or a corresponding value of the
permanent easement) but rather the temporary consequence of flooding in the
unit. Likewise, the discounted rent Sidhu offered the tenant of his upstairs unit
resulted from acts of his own accord based on his best business judgment.® Such
expenses are the ordinary losses experienced by a business and are not a proper
component of just compensation for a taking. See Georgia-Pacific Corp. v. United
States, 226 Ct. Cl. 95, 151-53 (1980) (denying business-management and travel
costs from a taking); R.J. Widen Co. v. United States, 357 F.2d 988, 994 (Ct. CI.
1966) (business expenses incurred as a result of a taking are “non-compensable

under long-established legal principles”). Indeed, the situation resembles lost

® Underscoring the remoteness of these expenses from any taking, the CFC
clarified that Sidhu’s upstairs unit i1s not even “covered by the [flowage]
easement” that the court held the government had taken. Appx1057.
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profits, which are generally not compensable. See, e.g., United States v. General
Motors Corp., 323 U.S. 373, 379 (1945) (compensation for a fee interest “does not
include future loss of profits”).

Also misplaced is the CFC’s reliance on Kimball Laundry. Appx82. That
case held that just compensation includes a business’s “demonstrable loss of
going-concern value,” the value contributed by non-physical assets like
management or client development skills. 338 U.S. at 14-15. But there, the
intangible “trade routes” required compensation only for “whatever transferable
value their temporary use may have had.” Id. at 16. Here, the lost rent is not
tantamount to the intangible assets of a business that have transferable value;
rather, lost rent is a measure of consequential damages resulting from the taking.
Cf. Causby v. United States, 75 F. Supp. 262, 264 (Ct. Cl. 1948) (awarding
compensation for destruction of chickens raised on a farm subject to overflights).

B. Displacement costs

The CFC awarded several bellwether Plaintiffs “displacement” or
“dislocation” costs for the amounts they spent renting alternative housing while
their property was inaccessible or unrepaired from the flooding. Appx82
(concerning Burnham and Micu); see also Appx66-67 (discussing Plaintiffs’

evidence of such costs). That ruling overcompensates Plaintiffs by impermissibly
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awarding damages that are merely consequential because they do not flow
directly from the Corps’ actions in operating the Project.

Citing the Supreme Court’s ruling in General Motors, the CFC decided to
“tak[e] into consideration” dislocation costs “actually and necessarily incurred”
when determining just compensation. Appx82. But General Motors 1s inapposite.
It concerned condemnation proceedings to procure the femporary use of a
warehouse that a company held under long-term lease, and the parties offered
proof of the property’s fair rental value for about one year. 323 U.S. at 375-76.
The trial court denied the company’s offer to prove various “removal” costs,
e.g., for shipping the building’s contents elsewhere during the displacement
period. Id. at 376. The Supreme Court allowed such evidence but only to
establish the temporary rental’s market value: “Such items may be proved, not
as independent items of damage but to aid in the determination of what would
be the usual—the market—price for such temporary occupancy of the building
.... Proof of such costs as affecting market value is to be distinguished from proof
of value peculiar to the respondent ... which, in this case, as in the case of the
condemnation of a fee, must be excluded from the reckoning.” Id. at 383.

Here, the CFC awarded compensation for a flowage easement based on
market value. And it did so for a permanent taking, not a temporary rental. But

the CFC did not limit its use of “dislocation” evidence to calculating market
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value for the taking. Instead, although it was purportedly “tak[ing] into
consideration dislocation costs,” Appx82, in fact it actually awarded those
amounts (as offset by FEMA payments). That award was erroneous.

C. Personal property and structures

Finally, the CFC erred by awarding compensation for miscellaneous
personal property and repairs to structures. Appx77-78. As much as the Corps
did not intend the Project’s operations during a catastrophic storm to
appropriate Plaintiffs’ real property, it intended to appropriate Plaintiffs’
personal property even less. The CFC stated that the taking of personal property
was “simply the consequential result” of taking the realty. Appx26 n.17, cited in
Appx1053 (the flowage easement “encompassed—as a consequential result of
the flowage easement taken—plaintiffs’ personal property, fixtures, and
improvements damaged or destroyed by the flood”). As already discussed,
consequential damages are not a proper component of just compensation for a
taking. Here, the personal property and structures are too attenuated from the
Corps’ operation of the Project to be anything other than consequential. See, e.g.,
Jackson v. United States, 230 U.S. 1, 8-9 (1913) (concerning damages to “cotton,
mules, corn, cattle, and sheep”). Compensation for personal property and
structures 1s especially inappropriate given the “permanent” nature of the

easement. If similar flooding on Plaintiffs’ properties ever occurred in the future,
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it would hardly make sense for the government to compensate Plaintiffs for such

damages again, and there would be no basis for such a result.
CONCLUSION

For all of the foregoing reasons, the CFC’s judgment should be reversed.

Respectfully submitted,

/s/ Brian C. Toth
TODD KIM

Assistant Attorney General
BRIAN C. TOTH

Attorney
June 2023 Environment and Natural Resources Division
90-1-23-15153 U.S. Department of Justice
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In the Anited States Court of Federal Claims

Sub-Master Docket No. 17-9001L

(Filed: December 17,2019)
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Daniel H. Charest and E. Lawrence Vincent, Burns Charest LLP, Dallas, Texas, Charles
Irvine, Irvine & Conner PLLC, Houston, Texas, and Edwin Armistead Easterby, Williams Hart
Boundas Easterby, LLP, Houston, Texas, Co-Lead Counsel for Upstream Plaintiffs. With them
at trial were Vuk. S. Vujasinovic, VB Attorneys, PLLC, Houston Texas, Lawrence G. Dunbar,
Dunbar Barder, P.L.L.C., Houston, Texas, Jack E. McGehee, McGehee, Chang, Barnes,
Landgraf, Houston, Texas, Michael J. Dulaney, Sullins, Johnson, Rohrbach & Magers, Houston,
Texas, Lydia A. Wright, Burns Charest LLP, Dallas, Texas, Mary Conner, Irvine & Conner,
LLC, Houston, Texas, Kyril V. Talanov, Houston, Texas, and Hilary S. Greene, Houston, Texas.

William Shapiro, Trial Attorney, Environmental & Natural Resources Division,
United States Department of Justice, Sacramento, California, for defendant. With him at trial
and on the briefs were Kristine S. Tardiff, Laura W. Duncan, Sarah Izfar, Jessica Held, Bradley
L. Levine, David L. Dain, and Mayte SantaCruz, Trial Attorneys, Environmental & Natural
Resources Division, United States Department of Justice, Washington, D.C. With him on the
brief was Lawrence VanDyke, Deputy Assistant Attorney General, Environmental & Natural
Resources Division, United States Department of Justice, Washington, D.C.

OPINION AND ORDER
LETTOW, Senior Judge.

This case brings to the court the occasionally recurring question of the extent and the
nature of government-induced flooding on private property necessary to rise to the level of a
Fifth Amendment taking of a flowage eastment. Particularly, this post-trial decision assesses
whether the government may be liable to private property owners in the Houston, Texas
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metropolitan area for takings compensation following Tropical Storm Harvey.! Thirteen
property owners were selected to serve as bellwethers for the hundreds of property owners who
have filed suit raising similar claims against the government.

After making landfall in August 2017, Tropical Storm Harvey (“Harvey”’) doused
Houston with an average of 33.7 inches of rain over a four-day period. Many properties,
including over 150,000 homes, flooded during the storm. Those affected included private
property owners within the Addicks and Barker Reservoirs, west of Houston, upstream of the
federally designed, built, and maintained Addicks and Barker Dams. During Harvey, the
Addicks and Barker Dams collected storm water in their respective reservoirs causing properties
within the reservoir to flood from the impounded water. At issue in this bellwether trial is the
liability of the government under the Tucker Act, 28 U.S.C. § 1491, and the Takings Clause of
the Fifth Amendment of the Constitution, for the damage to thirteen of these properties.”

The thirteen bellwether properties are representative of the hundreds of owners of
“upstream” properties who brought suit against the United States in this court after Harvey. The
property owners claimed that the United States was liable to them for an uncompensated taking,
that is, the government-controlled inundation of their properties by the impounded floodwater
from Harvey. The first complaint relating to Harvey and the Addicks and Barker Dams was filed
on September 5, 2017. See Y and J Props., Ltd. v. United States, No. 17-1189L. Hundreds of
such cases followed. Using case management techniques comparable to those employed in
multi-district litigation, the Chief Judge of the court issued Management Order No. 1,
consolidating these cases, and all related later-filed cases, within one master docket. See In re
Addicks and Barker (Texas) Flood-Control Reservoirs, No. 17-3000L; Y and J Props., Ltd. v.
United States, 134 Fed. CI. 534 (2017). The Chief Judge then bifurcated the issues of liability
and damages, initially setting a schedule to deal with liability. See Order Regarding Judicial
Assignment and Scheduling (Nov. 20, 2017), Master Docket No. 17-3000L, ECF No. 70.
Subsequently, the Chief Judge divided the Master Docket into two sub-master dockets, see In re
Addicks and Barker (Texas) Flood-Control Reservoirs v. United States, No. 17-3000L, 2017 WL
6334791 (Fed. Cl. Dec. 5, 2017)—one for downstream properties, In re Downstream Addicks
and Barker (Texas) Flood-Control Reservoirs, Sub-Master Docket No. 17-9002L, and, pertinent
here, one for upstream properties, In re Upstream Addicks and Barker (Texas) Flood-Control
Reservoirs, Sub-Master Docket No. 17-9001L.

"When Harvey first made landfall on the Texas mainland on August 26, 2017, it was
classified as a Category 4 hurricane. See Eric S. Blake & David A. Zelinsky, Nat’l Hurricane
Center, Tropical Cyclone Report: Hurricane Harvey 3 (January 23, 2018), available at
https://www.hsdl.org/?view&did=807581. But “Harvey rapidly weakened over land to a tropical
storm” within the first twelve hours and to a tropical depression by August 30, 2017. Id.
Because the majority of the five-day downpour that the Houston area experienced coincided with
Tropical Storm Harvey, the opinion will use this designation.

>The named defendant, the United States, is representative of all relevant government
actors, including the United States Army Corps of Engineers (the “Corps”). Thus, references to
the “United States,” the “government,” and the “Corps” all refer to defendant and its collective
entities and actions.
2
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Since the division, proceedings have moved apace in the upstream docket. In the spring
of 2018, thirteen plaintiff properties were designated to serve as bellwethers for the cases.® In
February 2018, the government filed a motion to dismiss under the Rules of the Court of Federal
Claims (“RCFC”) 12(b)(1) for lack of subject-matter jurisdiction and 12(b)(6) for failure to state
a claim upon which relief can be granted. See Motion to Dismiss (Feb. 16, 2018), Sub-Master
Docket No. 17-9001L, ECF No. 59. Although the court made some preliminary rulings in
addressing that motion, resolution of the government’s motion to dismiss was deferred until trial,
pursuant to the court’s authority under RCFC 12(i), in light of the fact-intensive inquiry this case
required. See In re Upstream Addicks and Barker (Texas) Flood-Control Reservoirs, 138 Fed.
Cl. 658, 672 (2018).

A ten-day trial was held in Houston, Texas, commencing on May 6, 2019, regarding the
liability of the United States for the thirteen test properties. During the course of trial, on the
afternoon of May 8, 2019, the court conducted a site visit of the dams that included the spillways
and end points of both dams as well as the drainage canals that feed into the reservoirs, as well as
seven of the test properties. Following post-trial briefing, see Plaintiffs’ Post Trial Brief (“Pls.’
Br.”), ECF No. 235; Defendant’s Post Trial Brief (“Def.’s Br.”), ECF No. 242; Plaintiffs’ Post
Trial Brief Reply (“Pls.” Reply”), ECF No. 246, the court heard closing arguments on September
13, 2019, in Washington, D.C. The issue of liability pertaining to the thirteen test properties and
the government’s motion to dismiss are ready for disposition.

Overall, based on the facts and circumstances at hand, the government’s motion to
dismiss is denied and the court finds the government to be liable for a taking of a flowage
easement on the properties.

FACTS*
A. The Addicks & Barker Flood Control Project

1. The impetus for flood control measures.

Buffalo Bayou originates in eastern Waller County and western Harris County and flows
in a generally eastward direction through a circuitous channel approximately 75 miles long.

3Originally, the court directed the parties to come to an agreement on ten test properties.
See Case Mgmt. Order (Feb. 1, 2018) at 2-3, Sub-Master Docket No. 17-9001L, ECF No. 37. At
the behest of the parties, the number was later increased to fourteen properties. See Order
Approving Test Prop. Selection (Mar. 13, 2018), Sub-Master Docket No. 17-9001L, ECF No.
91. One of these fourteen plaintiffs voluntarily dismissed his suit, see Notice of Voluntary
Dismissal (Aug. 24, 2018), Sub-Master Docket No. 17-9001L, ECF No. 136, and therefore
thirteen plaintiff test properties remain.

“This recitation of facts constitutes the court’s principal findings of fact in accord with

RCFC 52(a). Other findings of fact and rulings on questions of mixed fact and law are set out in
the analysis.
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Joint Stip. 9 84.> After its confluence with South Mayde Creek in western Harris County, the
bayou winds through downtown Houston, where it converges with the White Oak Bayou and
continues east, eventually reaching the Houston Ship Channel and pouring into San Jacinto Bay,
Galveston Bay, and the Gulf of Mexico. Joint Stip. 99 84, 85. The city of Houston is situated at
the confluence of the two bayous and at the base of a fan-shaped system of streams that flow
through a flat and “almost featureless plain,” contributing to the creation of a major flood hazard
in the region. JX5 at 4. For much of the year, little or no water flows through the narrow
streams in the Buffalo Bayou watershed, but during heavy rainfall the small stream channels
cannot hold the water and ““a general overflow along the banks” results. JX5 at 5. The soil
composition in the region and the foliage it supports do not allow much water seepage and result
in exceedingly poor natural percolation and drainage. See id. at 4-5. Close proximity to the Gulf
of Mexico yields regular hurricanes and tropical storms, rendering the region susceptible to
especially heavy rainfall events and attendant flooding. See Tr. at 614:7-23 (Test. of Jeff
Lindner).” Due to this combination of factors, between 1854 and 1935 six major floods
occurred in the Buffalo Bayou watershed, including the City of Houston. JX5 at 6. Two
particular storms and the flood devastation they created, one in May 1929 and the other in
December 1935, prompted congressional action that led to the construction of the Addicks and
Barker Dams. Joint Stip. 9 81.

In May 1929, a storm (“the 1929 storm”) produced rainfall ranging from six to twelve
inches over the White Oak Bayou and Buffalo Bayou basins, causing flooding in downtown
Houston and resulting in property damage within the city of $1,392,000. Joint Stip. § 82. About
six years later, in December 1935, another storm (“the 1935 storm”) produced three days of
rainfall dropping approximately fifteen inches throughout the basin. Joint Stip. 4 83. That storm
generated flooding that killed eight people and caused property damage estimated at $2,528,000.
Joint Stip. q 83.

The real possibility of a storm even larger than these events raised serious concern. The
Corps noted in its 1940 Definite Project Report about the then-proposed dams that the Buffalo
Bayou watershed was situated “in an area subject to all of the circumstances making possible
large storms.” JX5 at 7.8 That same report stated that had the 1935 storm centered directly over

50On April 23, 2019, the parties entered into stipulations of fact “for the purposes of the
trial of the thirteen claims in the Upstream Sub-Docket only, and [specifying that the
stipulations] are not intended to be binding as to any other claim that falls within Master Docket
No. 17-3000L, the Upstream Sub-Docket No. 17-9001L, or the Downstream Docket No. 17-
9002L, or in any other action or proceeding.” Stipulations of Fact for Trial at 1, ECF No. 211.
The stipulations number 116 and will be cited as “Joint Stip.” followed by the paragraph number.

SCitations to plaintiffs’ exhibits are identified as “PX___,” defendant’s exhibits are
identified as “DX __ ,” and the parties’ joint exhibits are identified as “JX__ .”

"The transcript of the trial will be cited as “Tr. __ :  ;” showing the pertinent page and
line number and the name of the pertinent witness.

$The Definite Project Report was issued in 1940 in connection with plans to construct the

Addicks and Barker Dams.
4
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the basin—rather than where it did over Westfield, Texas, about eighteen miles from Houston—
it would have resulted in even more severe flooding. See id. Nor was there any “evident
meteorological reason why the storm could not have centered over the basin.” Id. It was also
recognized at the time that, due to the topographic and meteorological features of the region, any
flood control system constructed for Houston could be subjected to storms equal to any of record
in Texas, and greatly in excess of any so far experienced over the basin. See id. “[O]nly
chance,” the Corps observed, had “prevented the occurrence of a storm over the basin much
larger than the 1935 storm.” Id. The largest rainfall of record in the United States at the time
Addicks and Barker were constructed occurred only ninety miles northwest of Houston at
Hearne, Texas in 1899—under meteorological conditions that the Corps noted “could be
approximated closely over the Buffalo Bayou watershed.” /d. The Hearne storm generated a
maximum 31.4 inches of rain in a period of three days, with an average depth over an area of
1,000 square miles of 25.8 inches. PX777 at4. A hydrology report prepared by the Corps in
1938 concluded that the 1899 Hearne storm was the “maximum probable storm” that might arise
over the Buffalo Bayou watershed, also noting that should such a storm occur the average
rainfall would be “almost twice the average of 15 inches that produced the record flood of 1935.”
JX5 at 8. While conceding that the probability of the occurrence of a storm as severe as the
Hearne storm in the Buffalo Bayou basin was “very remote,” the Corps also noted in its Definite
Project Report that “ultimate protection against such a storm is desirable” though perhaps not
feasible in “the initial stage” of flood control construction. /d. at 9-10. Without flood control
measures, the Corps predicted “[cJonsiderable overflow” from storms that would produce
“disastrous peak flows.” Id. at 8.

Another storm that occurred at Taylor, Texas in 1921 (“the Taylor storm”) constituted the
greatest single-day rainfall ever recorded in the United States at that time, producing 23.11
inches in 24 hours. PX777 at4. The Taylor storm did not cover as large an area as the Hearne
storm, but the rainfall was more intense over a shorter period of time and the Corps noted in the
1940s that such depths of accumulated rain over a basin as small as Buffalo Bayou would be
considerable. /d. at 5.

Against this background, Congress acted to initiate the implementation of flood control
measures. Pursuant to the River and Harbor Act of 1938, Congress authorized the Corps to
design and build the Addicks and Barker Dams as part of the Buffalo Bayou and Tributaries,
Texas Project. See Pub. L. No. 75-685, 52 Stat. 802 (codified mainly at 33 U.S.C. §§ 540,
558(b), 558(c), 571, 701(k)). The purpose of the project, as defined by the Corps’ Definite
Project Report published on June 1, 1940, was “to provide for complete control of floods on the
Buffalo Bayou watershed and the protection of the city of Houston, Texas, and the Houston Ship
Channel against the estimated probable maximum storm.” JXS5 at 3.

At critical junctures in the ensuing lifespan of the dams, the Corps consistently echoed
that the whole purpose for the construction and operation of the project was to prevent
downstream flooding, especially in downtown Houston. See, e.g., PX59 at 8§ (USACE464077)
(“The sole authorized purpose for [the] Addicks and Barker Reservoirs is to reduce potential
flood damage along the downstream reach of Buffalo Bayou.”); PX59 at 21 (USACE464090)
(“The dams are operated strictly to prevent downstream flooding.”); JX110 at 3-1
(USACEO016311) (“The existing project, as authorized, provides for flood risk management, the
protection of the City of Houston from flood damages, and the prevention of excessive velocities
and silt deposits in the Houston Ship Channel Turning Basin.”).

5
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2. Project design.

The original design of the project consisted of three detention reservoirs, a system of
canals and levees, and channel improvements along Buffalo Bayou below the reservoirs. See
JXS at 12-13. The three detention reservoirs were to be built on White Oak Bayou and at the
Addicks and Barker watersheds on Buffalo Bayou, which are seventeen miles west of downtown
Houston and upstream of the confluence of Buffalo Bayou and South Mayde Creek. Id.; Joint
Stip. 9 100. The Barker Dam would be located on Buffalo Bayou about 1.5 miles above its
confluence with South Mayde Creek and the Addicks Dam would be located on South Mayde
Creek about one mile above its confluence with Buffalo Bayou. See JX110 at 4-1
(USACEO016316). North of and adjacent to the Addicks Reservoir watershed lies the 130 square
mile watershed of Cypress Creek, which flows in an eastward direction toward its outlet into the
San Jacinto River. See id. To prevent overflow from the Cypress Creek watershed into the
Addicks Reservoir, an upstream levee was to be built. JX5 at 13. Additionally, approximately
7.4 miles of the Buffalo Bayou channel immediately downstream of the Addicks and Barker
Dams was to be rectified and enlarged. JX110 at 3-3 (USACE016313). This channel
rectification and enlargement was completed in 1948. Id.

Aspects of the original design, however, were not completed. Tr. 473:8-18 (Test. of
Robert Charles Thomas, III). Neither the detention reservoir on White Oak Bayou nor the
Cypress Creek levee were ever built, nor was a south canal that would divert the surcharge
releases into the Houston Ship Channel. Tr. 191:16 to 193:5 (Thomas). Notably, the failure to
complete the reservoir on White Oak Bayou has apparently had little effect on the Addicks and
Barker Reservoirs, see Tr. 193:19-21 (May 6, 2019) (Thomas), but because the Cypress Creek
levee was never completed, run-off can still flow from the Cypress Creek watershed into the
Addicks watershed during major rain events, increasing the size of the flood pool in the Addicks
reservoir, see Tr. 1539:3-11 (Test. of Richard Long). And, importantly, the deletion of the south
diversion canal was also a major change from the original design because surcharge releases
from the Addicks and Barker Reservoirs now have no place to go except down Buffalo Bayou or
in the reservoirs themselves. Tr. 193:23 to 194:7 (Thomas).

The completed Addicks and Barker Dams are parallel u-shaped earthen embankments
that rise almost imperceptibly over a distance of miles. See JX15 at 9-10 (noting that the
Addicks and Barker embankments slope at a rate of about two to seven feet per mile). The size
of the reservoir embankments was determined by reference to the rainfall produced by two
previous storms: the Hearne storm and the Taylor storm. The Hearne storm, modified to account
for the rainfall intensity rates in the Taylor storm, was used as “a basis of design,” the so-called
“design storm.” PX777 at 5. The design storm would produce a maximum rainfall depth of 31.4
inches and served as the basis for the specifications of the dams that were ultimately
constructed—meaning that the dams were built to contain the amount of water the design storm
was projected to produce. Id.

Construction on the Barker Dam and Reservoir began in February 1942 and finished in
February 1945. Joint Stip. 4 95. The Barker Dam consists of an earthen embankment that
measures approximately 13.6 miles long and rises 36.5 feet above the stream bed at its highest
point. Joint Stip. § 97; JX23 at 3 (USACE318524). Its outlet at the time of completion consisted
of five conduits which were 9-feet wide by 7-feet high and 190.5-feet long. JX23 at 3
(USACE318524). The Corps began construction on the Addicks Dam, located just north of the

6
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Barker Dam, in May 1946. Joint Stip. 1 90. Completed in December 1948, the Addicks Dam
consists of an earthen embankment that measures approximately 11.6 miles long and rises 48.5
feet above the stream bed at its highest point. Joint Stip. 1 90, 92; JX23 at 3 (USACE318524).
When completed, its outlet consisted of five conduits which were 8-feet wide by 6-feet high and
252-feet long. JX23 at 3 (USACE318524). The dams were designed to release water through
these outlet conduits, which could be controlled by gating, making it possible to limit discharges
from the reservoirs and thereby reduce downstream flooding. JX22 at 1-2. The original design
of both dams called for four of the five outlet conduits to be uncontrolled. , G

Importantly, the embankment design of the Addicks and Barker Dams required the
government to acquire land behind (upstream of) the dams, thus partitioning off the reservoirs
that would hold the water held back by the dams. Behind the Addicks Dam, the United States
acquired all land at and below an elevation of approximately 103 feet, which amounts to about
12,460 acres of property. Joint Stip. 1 94, 102. For the Barker Dam, the government acquired
all land at and below an elevation of approximately 95 feet, amounting to 12,060 acres. Joint
Stip. 1199, 104. The Corps calculated the amount of land it purchased behind each dam by
adding “[three] feet above the pools which would be produced by the 1935 storm transposed
over each watershed.” JX5 at 26. At the time, the property behind the dams was almost
exclusively used for ranching and rice farming. 6 HTH 455:4-19 (Thomas). The government
purchased much of it at prices between five to ten dollars per acre, and “[m]ore lands could have
been purchased upstream for reservoir storage at relatively low prices, but urban development
was not anticipated in this baron [ V ]ffFairie land remote from Houston.” JX52 at 17
(USACE015146).

Significantly, the Corps calculated the amount of land it purchased based on a historical
storm metric (the 1935 storm) that was different—and, notably, smaller—than the design storm
metric (which combined the Hearne and Taylor storms) it used for engineering the dam
embankments. 6 HTH 199:12 to 200:25 (Thomas). In other words, the embankment design
storm would generate more water than would the land-acquisition model storm. Put simply, the
dams were designed to contain more water than the acquired land could hold. These differing
metrics were not an oversight; rather, they were driven by a calculated decision. The Corps
noted at the time that storms of intensities similar to the 1935 storm—uwhich was used for
calculating the land acquisition—were “expected” to “occur several times during the lives of
these structures.” JX5 at 26. While observing that the land purchased was inadequate to contain
the pool elevation which would be produced by the embankments’ design storm, it noted that
“[a]lthough the design of the embankments is based upon the design storm rainfall of 31.4
inches, the occurrence of such a storm in the basin [can not] be expected to occur more than once
in the lives of these structures.” , GThe Corps viewed the Hearne storm as representing the
upper limit of possible storms that could occur in the region, V H'H1029:13-20 (Thomas), so
when setting the land acquisition line it looked for a large storm “but not the worst ever, because
[then the Corps] wouldn’t be able to afford all [its] projects,” Tr. 1060:22-25 (Thomas). If,
however, the Corps did not design the project to survive the upper limit storm and such a storm
did occur, it would create the possibility that the dams “could [] fill[] all the way up and
catastrophically fail[].” Tr. 1061:7-10 (Thomas). While the Corps designed the project
consistent with a much larger design storm, it considered it “unnecessary to acquire lands to the
pool elevation which would be produced by the design storm.” JX5 at 26.
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6 HYHQ BRIFQWY GDWLQJ IURP SURYLGH IXUWKHU LQVL:
FREPWRIUDU\ XQGHUVWDQGLQJ RI WKH OLNHO\ UHFXQUHQFH RI
RQH GRAXMHYDOXDWLQJ DQ DOWH WEKBDMAYWGHI | O R R/& FFRI] WE RQ ¢
WH ¥BHG 7ULSOH &RUULGRU 30DQ WKH &RUSV REVHUYHG WI
VWRUWR WKH +RXVWRQ DUHD GRHV QRW DSSHDU WR EH XQUF
DEDWG\ RFFXUUHG EXW DDV K\R @RWGR. BW R QFKH (T USDW 5
865&( B 7KH &RUSV VWDWHG WKDW LW FRQVLGHUHG V.
IUHTXHQF\ RN ROFBU HUNHBLWKH *DOYHVWRQ 'LVWULFW HQJI
DQRWRHMWK FXRQWY UHFRJQL]JHG WKDW WKH SULPDU\ PHWH
IRU WAIOHURRQ WHLJQLILFDQW VWRUPV ZHUH VDWLVILHG LQ WKH
VX\GEMELOLW\ Rl WKH %XIIDOR %D\RX DUHD RMVIVARKR/WU B HDWHIU
LQ GHXYJ DQ\ IORRG FRQWURO ZRUE(V YMDWNVKES&BRXVWRQ DUHD

SORDWHQ\ DIWHU KR G BRNWHDIQD OMHL YBIQR®O\ WKH
&RUSV FREBEPUX@ESHTGX W IDNORQ QMRBEDOWHHW DERYH WKH FRPSXW
HOWLRQV IRU WKH VWRUP FHQDONIUAREEE YGH IH\DIFEKOWH WH. @
WKBYQJV LQ DQQXDO LQWHUHVW ZRXOG EH LQ H[FHVV RI WKH

7KHVHPGHRANVY GLG QRW FRPH WR OLJKW®WOX QWKLR X BIK KYURD O
DSSDW IDXOW RI HLWKHU SDUW\ :KHQ WKH\ ZHUH GLVFRYHUF
WKHXBRFWY WR SODLQWLIIV LQ WKH LQWHUHVW RI WUDQVSDU
QRMIMO\ REOLJDWHG WBW RSO REGWE WRHFHRSHQ WKH WULDO
LOQF@MKH GRFXPHQWYV DV BBBQWERR QWA BHENRSHQRMKH 7ULDO 5
$GGR@D(YLGHQFH IURFF HIBWRGWR (&) 1R 330V § ORW WR !
7WD0 5 "7TKHHURA® W RISSWKH PRWLRQ DVVHUWLQJ WKDW WKHV|
VRXJEKMILGLVFRYHU\ DQG WKDW WKH\ ODFNHG SUREDWLYH YD
FREWBODQ WKDW ZDV QHYHU DXWKRUL]JHG RU FRQVMYIHX FWH G
UHHZ DQGWODREHMM T2SSTQ WR 30V 1 ORW WR 5HRSHQ WKH
$GGR@D(YLGHQFHEDIWR  3'HI JV 2SSTQ WR ORW WR 5HRSHQ WK
JRYPIMIQW DOVR PRYHG FRQWLQJHQW®HXBRPMIY FARKKIW VE K H H K
DBVWGW D VZRUQ VWDWHPHQW RI OU S5REHUW 7KRPDV SURYLC
GRFMOWMI fV 2SSTQ WR ORW WR 5HRSHQ WKH 7ULDO 5 DW

7KH GIHRFQ Rl ZKHWKHU WR UHRSHQ WKH UHFRUG WR VXEP
FRWY W GHWBIHR @ HKQEMVGLR &RUS Y +D]JHOWLERHB 5HVHDUFK ,QF

&RIIEPWHG 7ULEHV Rl WKH :DUP 6SUMMHGNGWYHHEDWLRQ
$SSJ JHG &L8SRQ FRQVLWHKHDBVIREPWLYH YDOXH RI Wk
WKIHUFPKXWDQFHY RI LWV LGHQWLILFDWLRQ WKH FRXUW *5$176
DGGLW HRQBHRFSUHYHQW RELFBGGKOGIDUHM Y PRWLRQ WR DGF
RI OU 7TX\REBYWLGLQJ FRQWH[W IRU WKH GRFXPHQWYV LV DOVR *5

$V QRQPWHKGHLVWDWHPHQW RI OU 7KRPDV UHUDDMWGLQJ WKH®
SWEHFWLRQ DV RVUBE BWWWKKH&QWHRBHYIGR HVHOHRWWR WKH H[SHFW
IUHTXHQF\RRP WBXHNVVWR DE&IBHQ L QJ KRUL]JRQ IRU WKH SURMHFW
PHDXWDWW WKH &RUSV EHOLHYHG WKH +HDUQH VWRUP 3ZDV WK
WKHHU SQDRIQIRY WKH >7ULSOH &RUULGRU 30DQ@ SURMHF)
SHRSHQUWXK B 7([ $ °

Appx8



Case: 23-1363 Document: 22 Page: 86 Filed: 06/12/2023

I"H$%& &()*+),-,,&)!./%%%01*23$45%67,%%%.89%$:%&6;& ;&% %%<"=$%-%1>%"27

S R RO HOQWWIKNDWQUPH VOL. ~ -; DWKH GWIFRQ WR DFTXLUH OHVV C
WKW XLUHG WR VWRUH WKH UXQRII FRQWDLQHG DQG FRQWU
DFERMEOHIOREZXHYRFBRXNVH RI WKH UHODWLYHO\ UHRPRRVWAVUXUDC
86 % ( TKXWKHE%EDG L WOWKKPPVIHILGZHRQ DW OHDVW LQ SDU'
FRF&DWLRQ WKDW 3WKH H[SHFWHG GDPDJHV RI LQXQGDWLQJ !
WKRWFRI EX\LQJ DGGLWLRQDDK®ED/Q G 7U

$WHWYV LQLWLDO ODQG SXUFKDVH EDVHG RQ WKH VW
ROWWODGGLWLRQDO SXUFKDVH DW VRPH WLPH EHIRUH G XL
$GGLFDNFN -;DW KBWKAWLW KD Gl BHFWKDHW HWKIH RQ &\SUHVV &U
ZR X O GEGIRER DCWRKISWWHUPLQHG WKDW LW ZRXOG 3EH PRUH H
FDIDR$EEGLFNV 5HVHUYRLU WR D F RRMRURXE)IOME HEBEYHRLY & UHH
OHYHG7R WHQWKRWBPWFXLUHG DQ DGGLWLRQDO WKUHH WR IRXL
WKH NoZADWHUVKHG WR FRQWDLQ WKH DQWLRHHYWHG RYHUIOI
WR TRPDV

B. PostConstruction Improvements and Operations

'D PPR GLLADRAGD O X D W L\R [HWMHZ G
D \Y YQG V $GG L WIDRNIMB\G MWER WIB P V

'XH WROKRAMABW LQ WKH +RXVWRQ DUHD DQG RSSRVLWLRQ
WKH @O ISXXDQV IRU WKH VRXWK GLVFKDUJH FDQDO ZHUH VKHC
6HH DW3: DW 868&( \H H \IRQJ 7RPDV 7KLV OHG WR
FRQEBERXW D SRWHQWLDO IORRG WKUHDW LQ GRZQWRZQ +R.
%D\RX VDIZRBQQLEDQ GHYHORSPHQW GXULQJ WKH V DQG
ORQYMN®'D ODUJH XQFRQW U FQ Q&I ;| O B W 7K AWKLEDOWG HO/RRQ R
WKH $\BIEQGE % D UNFHIDHHBWIW KH LQFOXVLRQ RI ILYH RXWOHW FR(
IRXUWRAHDRDHR O F RQUHIBNIOER Z -; DW 7KHIWK PRQEBGXL
FREWAHG XV LL@D BV BIRCAHU JHQF\ B XUSRV HW

7KRPV: LAVIRXU FRQ G X L WRQDIRIF RIQ WNDRREBEGHGE X\WWB RO OH G
GLKBY RI DERXW FXELF IHHW SHU VHFRQG DRWIORG IORZ L
D 8 DD 1WE V8 H BOGK MWL P H WIBFEUHDO QS R EI0OH UHMXBIMIL® X 11D OR
%D\RWZR DGODIWHWRZBUH LQVWMNRDONG LRI I KMRRRIDAS RL WK UHH
FRQGXRRI| ULDWHBIWHUGRHU DW 9% \HWHEL WK H WH. D@ JDWHV ZH
LOIDWHG LQVIRMEEQHG XQFRQWUROOHG GLVFKIRUWURWURP WKH
UHPLQL FRQGXLWV ZDV FXELF IHHW SHU VHPFR[@EP ZKLFK Z
FKDQBREDFLW\ DW WKH WLP&HHR U DMK D OR$ % GRRED

GHRISBQW DURXQG % XHRDIYRUREHD RXDIMKHPGFKDQQHO FDSDFLW\
D HWV XIORV ZRHPL@L X Q FR FRQRBO@MW®HVHUYRLU ZHUKMHBWHG LQ
DW -: W 7KLV JDWKIBOHILFLD G RR MMNSUHREW QGRRIZ @ O/ R
+RXVWRRRHV WKH SURORQJHG VWRUDJH RI ZDMDHFK LQ WKH UH

Appx9



Case: 23-1363 Document: 22 Page: 87 Filed: 06/12/2023

"#$%E&'&()*+),-,,&)!./%%%01*23$45%67,%%%.89%$:%&6; & (; &-%%%<"=$%&,%1>%?7

UMMRL UV SReRHD; VD)W -; DWSIWHWO WKH JDWHMIKEISVH DGGHG
F FG D WG HD [ L P)G HMQ SO DR\$ G G L KNG/ %BDADNHU HHWG GLFNYV

DQG YHDHUNNH [ F ELIQVIHK JRYPIMRIWQHG OD YBMEFHWOG GGLFNV

DQG YHNEDBH\Y MBBHH DW

E V /D Q@ YRISOP WY W QU B QLG F U H ERKHRH U Q V

3% HIIQQA@. WKH ODWH fV SULYDWH ODQG GHYHORSHUYV
VRXJKPWVVLRQ WR H[WHQG FKDQQHO LRIZORNGHOBQ®@®B/RQWR >
86 % ( SURXQG &RMEHDDIQWLQJ VHY HHUMBNB QR K MAVH
OAL W H G IMRXBP O RZD § VEG 3UHW O\ VHYHUDO XSVWUHDP WULEXW
$GGLBR%DUNWHMIQWR JRORUQHPG 00 DE B QD F LVOHHMK
PRYAHQW RI ZDWHU RII XSAUVUHDPRSDAR SBMUW\  7HWV R
"RKQURLF 7KHM VHFPWWQRZQ D\DARXWIOGHEHDO WR WKH GHYHOI
RI WKHHEROMWD JHQHUDOO\ KD GFRVE XRERIK RIS$SCIBLFW V YIHQ G
% D UBHMH WYRM HITHFWV LQF O X G@G>@ O RZGEBIH IOOW HQWR WK H
UMMRYL. UV UHVXOWLQJ LQ WKH ORVV Rl IORRG VWRUDJH FDSDF
DWW RRKGRII LQWR WKH WRNBHEELWW Q PRUH IUHTXHQW LPS
LOW $8&6 SODUJHU LPSRXOQGPHYWDBVH>G@ IORRG GD}F
UKWLQJ IURP UHVHUYRL® LPSRXQGPHQWYV ~

$V RQH PRO®AHKM REQY\WW G\DWBQHDUO V VD ZEW KIBQ GRU
URLSBORL]IDWLRQ LQ WKH S8 S WQB\W PREX K BRREBIN SRIOLWDQ DUH
JWH RH FKDUDFWHU RI WKH ODQG XSVWR\HEZD R EMWKH ®GGLRWR
VKLIW VISR R ED U UH Q DIQUEH LIQ BWGXBERDGY XWB@E@DGHYHORSPHQW
6HH JHOEH DW HMSRUWLQBERD RKHMDWWN \HDUV S3H[WHQVLYH X
KDVFREBUH@ WKH XSV %E&GHD®EID\UNBLHQWLILF DGYDQFHV LQ K\G
PHRHRORJ\ SWRMRSMIMCKH QHZ SROLFLHY DQG SURFHGXUHV SH
GHWPHD)DWLRQ RI VSLGOIHEQ A3 DRLNDH MOS DBVAULWHULD VXFK

(QJLFBLUFX®DU 1

7HHVGHY WERY HGYDQRHVFLHQFH FKDQJLQJ PHWHRIURORJL
ZHDU BD@@VW H U HADHUS\RWOLP X U E D @ RHFWVILR'®I O\ UDLVHG FRQFHU
&RUBDWRGLOQREHWKH H[WH QR ZR) HORXIMIGPAREWEOH LI QRW
LQHWDEOH ISNKWH Q/IMR WP WE&RIUSYV OD P H GRAEEON KD VR IWIOR R G L Q
ODQGWKH UHEHRWRK Y JRIYGRIZQM G ODQG[EBWH®RRKR EHFRPH D
SXEDVVEHY, DW,®D PHRUDQGXP |UR P QUAEHHLR INSXRIQ
&KLHI *Q OWREZM[DWHD KWKH GRWHE VBXJIJHVWHG WKDW WKH SU
UMBOFK WKH EDFNJURXQG RI WKH H[LVWLQJ VLWXDWLRQ DQG
RSBWLQFH8W RI LPSRVLQJ IORRGLQJ RQ SULYDWH ODQGV ZL)
RVKOIHJIDO UEPKW &RUSVSIHFWLRQ UHSERW W KFOEIFHHGD W
86 % ( % XIIDORGHBFEWGERSRUW 3'HYHORSPHQW RI WKH
HY X@QW\ SODFH WKH *RYHUQPHQW LQ WK HZS RQWIKWL B 8 VRH UKYIRYLIL

7TKH &&RUSV LQ D VRRFEP\HBEOGBGHYPRY DGGLQJ DGGLWLF
WKDWH®H JDWHV ZRXOG RQO\ SURYRGHDR G HHEWWE Q H IDPR X Q
3ZRXOGPRWWHHXQGHVLUDEOH HIITHFWYVY WKDQ EHQHILWYV = -; D'
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ZLWKKHAMBRPSDQ\LQJ GDPDJHV LQ RUGHU WR SURWHFW GRZQVW
VHHHUV M PWRU

F /DWH +\@GRORQYHVMWRLQDW

%DVHGWKRB® DVHG VFUXWLQ\ WKH &RUSV FRPSOG\WHEG DC
$GGLRN® DUNHU BBH +\GURORUWHSH VWXG\ ZDV GHHPHC
QHNWY EHFDXVH LW >ZDV@ DSSDUHQW WKDW XUEDQL]DWLRQ
OHOYW LEW[RI WKRVH FRQVLGHUHEOL R S\BIWS B B DRIQ B CF GIHW H UQ
SWHFULEHHPVHYHUH GHVQWERWERGEGOBWKWMKBDWILQDO *

86 % ( 7KH UFDSRRAUDWHG D GUDPDWLF LQFUHDVH WR WK
V SQ DD HHU 7K®P DQG GHYHORSHG D KLJKHU SUREDEOH
Y D O\KHi¥ U WR  7KRPD W RWKKRRXPVWD & RANMH QR WLRHQWKDW
F XUH QOW KD DMQ R QRUHWSKREYH DPRXQW RI UDQG M@WKH $GGLFN
ZDWHKW® G SARHHH\QLWH\REHY WU Y RL U GKR®BRH YQL I L FRRIKGW WKDQ
RULIO O\ FD @R ®&OMKA @B UH 7HOH. O WSRRMYOHG VHULRXV VDIHW\ |
ZLWKKH VB\D SXWWLQJ ERWK XSV\WURSWDBQBHERZQVWUHDP

7 K RPV

G V (PEDQN®WUH Q QW KBIPR GLADW LR QV

7KHVHBR® OHG WKH &RUSV WR FRIQHMNG HWD MB U LRKE LR IHFDD
RI WKNFGBFPDWIBVXOW RI WKH FHRIQREDE MWEFRDRE 5 W BYHRFRDWH
Q H LIHMWH V X O WGRHFR/® & XM DWMS URQ@IWW RUDJH RI UDLQIDOO UXQF
G D\P WK D H V XOR\HH RHIHIBHIUJHQF\ VHHSDJH FRQMWIUREWHMBVWURQ'
RI WKEHRIMPHQWY DQG IRXQGDW LR V7 RHWICH 16 MEKRAVHKBIW H Q H
VWEOLW\ RI WKH HPEDQNPHQWY DQG FUHDWHG D SRVWHQK/LDO
UMMRYL. U SRR®W (PHUJHQF\ PRGLILFDWLRQV WR VWUHQJWKHQ
U MRWDPH UFMRPSOHWHG EHWZHH:Q DWDKHIPBURYHPHQWY KRZHY
ZHUH WRIWQDO WLPH WKH HPEDQNPHQWY ZHUH PRGLILHG

SURXQ® MPRH WRECFHWLRQ RI WKH LPSURYHPHQWY DGGUH'
FRQOEBERXWKWE&W HPEDQN PMQURMDHIY KRSVEGILY D QG JIH UNH U
3; 'DW&HRA® BODG6RW 6SHRDO\ WKH GAWZXBUW QRWH
U HHRY VW X GI\GVIRIRME H VSLOOZD\ GHVLJQ IORRG ZRXOG RYHUWRS
SREVIHEB®NPHQW IDLOXUH  IRU ERWK $B&WBANY DQG %DUNHU
$G G LF N6$ & % DHM$ G G IQMIORY KH UHSRUW QIRDAGHYGYQAKD W V F
VKRIZEQ HY HRHKRWH/ HG PD[LPXP VL]H IRU WKH UHVHUYRLU SRR(
ZKLFK ZR¥OIGHMAHVHUYRLUVY UHNSHFODLIYGIL DDSDRDWRREY SRR (

HHW SREM XQGHU H[IRQVRQYEFRIFGGWL SRRO RI IHHW Z
SR¥VIH XQBWUQH[ERQGLWLRQV LQ %DUNHU

,Q WKH V VRKCHWVEBHBMG D QXPEHU RI SRWHQWLDO VRO)
FRQGWAH Y HHGIWY DOWHUQDWLYH SOBQ \RUFUHZ ARG VEBHHWBIBSHG |
WKRUWKONS DWB86S$E&( *HQHUDO 'HVLJQ OMKPRUDQGXP
RSRMQPYHAOXGHG WDNLQJ QR DFWLRQ GHJUDGLQJ WKH HQGV RI
SRRGLYGBUWDWHU WR RWKWD FRDHIJWOQYGRLQG WRH HPEDQNPH
PRUED W, BBODQKLFK FRQVLVWOMBKRI[QDWISHDQYZD\ FDSDFLWLHYV
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ORZ BRQWRH GDP FUHVWV ZDVHHHFRPPRRGS'G 0@BV W
L QF ®IDG3DR) FRIQGHKH BDXWFRI HMWDWH XSVWUHDRERLIKWKH UHVHI
&RUSV KRZIHNEWQ@HHFLVLRQ WR SXUFKBEH XSVWWRHISR UHD(
7H O H SKHRRR G

&RQWIWWLWK WKH RULJLQDO SXUSRREN RPURKPHDOURMHFW
DVWWPQW KLJKOLJKWRFXWREB 2R OSNY LB Q\PWRRIDGHHYD
JHQHBDOO(BKDVL]ILQJ WKH JUHDWR U RENWMEE EKDHS\KLDAVILPH G
W K HWXBADL VN LEO \ IQRIK D WR X O GDWIGLE @ WM/ RUP RFFXU IORRGL:
H[WB EGIGRWKH >J@RYHUQPHQW RZQHG ODQ33 XBWWUHDP RI W
86 % ( 7KH UHBDREBEW [SOD: WHGERIDAN R1 >J@RYHUQPHQW R:
X SV WD W R WHZ QO WIBRRY K HQG®WDL]H VWRUP@ ZDV UHFRJQL]HG
GHML RVKH UHVHUYRLUV +RZHYHU LW ZDV FRQVLGHUHG DW '
WKMJ®™ SULPDU\ XVH DW WKDW WLPH ZDV IRU DJULFXOWXUDO
LUHT X HQ DV D EQURHIG 8 ORDIW HAH & REOF GWBKW W @KLV SUREOHP ¢
QRWHPWIKH VDIHW\ RGWKH GDPV ~

7KXWHVBH SRWH QML X QRBHUFHEDRI WKYHH JAIRQVHTXHQFHV
GRZQG\DWURDP |DY &MU H WR DV KRWKH &RUSV DGRSWHG D Q
SODQQ3® WR UDLVH WKH PDLQ HPEDQNPHQWY DQG WR DGG I
GDWPID X[LOLDU\ WIiSH O MABOS & ( *HQHUDO 'HVLKDVOHP
ZRUN ZDV I &FREKOHDW H V DQG GLG QRW LQFUHDWHRMHKH HIIH
3; D W) % OHP

H V 6W RW RIQHWM D DR EBVT X HCQDEXW L R Q V

, QK HRG OHDG L QJXXRIODR MBI G D VHULHV RI VWRUPV |
URRIG ISRRGV LQ ERWK WK H5H SBRIUFFHHD QG WD UNHU
7KRPV$ OTHUSRUWIRRKYWRQ VXIIHUHG PDMRBQORBGOBRGRQG S
RI SUDRZWHG QWIQMEKHH UHV H USHRH. U \D WU 82 &
5HFRQMMFIH5HSKRWWXUHN WKH &RUSV SUHSDUHG D VSHFLDO U
SURHL HHU@ O EDFNJURXQG D QG IDVDBRRRHUG DR B JRHIVDDRN EKLER X O (
EH\RIRYGINI QRZ QBB RISH\Q $GGLFNV DQ GDIDEMBH U 2QH
FRXEB®Q IURP WKH UHSRUW FDOFXODWHG WKDW 3>7@KH 3RV

VUWEWHY YDOXHG HOW D SIS R[Q FDOQS FDXVH GDPDJBV RI
DW86$ & ( 7KHS RHWDGA OHG D QXPEHU RI RSWLRQV WR FRQ\
|RWK LX SNDWPUIORR G L QUHEWDE E O HP6 $& D Q\GX J WHHYGU W K H U
HYDmWQRRWKHRRSWRU WKHLU HFRQRPLF HQYLURQFRHBWDO DQ(
DW 86$&( &RQFHUQHG | RRQSHEMERSIMHEHRQ LQFOXGHG WK
RI D SXEIDUHWQHVV SURJUDP QRWLQJ WKRIURIBRUKID D EVHQFH
UMGHQ@WVWDNHO\ WR IRUJHW RU LIJQRUH WKH IORRG WKUHDW
UKW LQ D VLIJQLILFDQW SURSRUWLRQ RI,GBBWLGHQWY EHLQJ X
86 % (

7KH \HDWDZ WKPMSOHWHRXREGOMFNY DQG %DUNHU 5HFRQC
5HSRYAIXWLQJ WK H BHEBMINRHENR PSOHWLRQ R WHKH Q HU\DWXOG \
- 7KH DXHOLRXQWKH JRRAHQEPIDZDYNY QRZ *GHQVHO\ SRSXODV

RI 3l GHWL DO DQGA BPAFPHY EHY HGR SWP H@WY $IWHU
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FRGHUWEMID ULRXPHIHFRWLRQV LQFOXGLQJ WDNLQJ QR DFWLR
HDMM QWY ODQG EX\RXWV FKDQQHO HQODRZERBQW\QCH[BRGDI
DGRBWRRG ZDUQLQJ DQG WHDEWD VBISRQ SODQ KM&RUSYV
GHEHBR WD N H XS MF W QFE@YIFL HQW HFRQRPLF EHQHILWYV WR
PRGLILEQW®WW 86$&(

| V DQGV +R P HD BN LWRDY W \

7KURXMRMW V DQG V WKEVE&RUSWFRPSOWWE LQYHVW

ORWEBGWKLQ WKH VWDQGDIRGV R HSRENKHE RIBH) GIRRO/S KDIIRIRIGO
G DIPJ HWH.\P D&MHHHY D W8 6$ & ( SARQWVWDRQFH 5HSRUW $SSHQC
7KH YHKXWRRNHG DW KRPHI\Q G RWIHHWNA U X F \RV 7KRPDV
ZLWKURYHRWKH VWUXFWXUHV LQYHQWRULHGVH® HDWK UHVHUY
86 % ( 3 QRROWLRQ UHFRUGHG GXULQJ WKH ILHOG VXUYH\
VWB XUHVWWW DGGUHVV JURXQG HOHYDWLRQV RI VWUXFWXU
LQGLE R VW U XEB\E X FNOWHJRUYGVSRWKHU ZR U@®WWWIHOH JRY HU
DZDUH RI| ZRBAKBW €& Q ZDEWMR IR X QGVHDF K S URISHIU W \

7TKPR2QH VLFHKXGWIDV FRQGXFWHG DQG FRPISOMWHG LQ -X
86 % ( $QRWWW¥®W FRPS QKBIISG L QAK M HS&/RKHG D
SYWH FRQWUDFWRU WR GR HOHYDWLRQ $RUWSHQWLRU RYHU
L B R XRHQ W BHHD 7TKPR7KH &RUBVEDIMUHG LQWHUQDO 35H'
6WEWRPDISY WKDW GHSLFWHG W K Gl QUSHVIDRV . R QBYHIRY XAKHA H VX
$V DXMHWKH JRYH UIDP B S\ DRMLESBHIFEL VS VWRP LQ $GGLFNV DC
%DUBRMRHBLDWHG ZLWK D VHYHUH VWRUP

&RPXQHW\DJHPHQW R BWX RV H

/JRQJ EUHDURIDFME LQIRUPDWLRQ DERXW WKH SRVVLELOL
WKHWGDQG EH\RQG WKH ER U GRHAQHDR) GVADNNERR BIQ QPR W H &R U ¢
DQISFWH.EOWKEA SXECRWLF$SWHYHO LW FRXOG YEMHL@EEBNLQHG LQ
ORHRYMMUKH &RUSV KDG GLVFXVVHG XSVWUHDP IORRG ULVNV 2
+DUV &WXEHJIJDQ ZDUQLQJ WKH FRPPXQLW\ DERXW IORRG ULV]
%HQRBXQWDBHLQFOXGLQJ ZDUQLQJ O IYQYBEHM QVX SV MIHD\P V
7KH &RVBVHRO® LQ SXEOLF RXWUHDFK HIIRUWV WR LQIRUP WK
XSYMDIORRGLQJ

D 3X ER@DY DE OBIS V

6HYMH W\BHSXEOLFO\ DFFHVVLEOH PDSV JUDBRQBDOO\ LO
EHIRUH\ HORFXHWRHGH[DPSOH WKH +RXVWRQ DQG +DUULV &RXC
LQIMWR HQDEOLQJ DQ DVWXWH PDS UHDGHU WR XQGHUVWDQ
DVWFKHVHWHRILU DQBODSVH SUHQRXHRMWBMKFHG E\ SDJH RQ
UKIBVWDWH OLVWLQJVVIHHIMWKH +RXVWRQ DUHD

ILNHALWKH )HBUHUKD®F(FODQDJHPHQW $JHQF\ 3)(0$° SUHS
,QUIFH 5DWH 0DSV VKRZLQJ DUHDNPRLURH B HGRXR ELERRHD & X\
RQ GDMQBIWHG E\ D K\GURORJLEHHRGHOLQJ7SWRRIUDWLOLS
%HGLHIQAMVPDSV JRHOMHBWIF® WR IORRG GXULQJ VWRIWRNV ZLWK RC

Appx13



Case: 23-1363 Document: 22 Page: 91 Filed: 06/12/2023

"#$%E&'&()*+),-,,&)!./%%%01*23$45%67,%%%.89%$:%&6; & (; &-%%%<"=$%&>%1?%>7

DQQXERPK) Rl RFFXUAUHQFHWR 7HVW R 0 NIXIDHRGIWXK H
WWURSHUWLHV IHOO ZL WML QRRIOMKRIN WKHWMHD FRXHMHG E\ SODL
'"HIT%U DWGHMLI\LQJ WKH PDS IORRG ]JRQH IRU HDFK WHVW S
DFTUHGG DX GHU WKH FQHDPS\D WGIGRRIGRIRDOO\ WRSRJUDSKLF P
STXIGH PDSV ~ SURGXFHG E\ WKH 8QLWHG 6WDWHV *HRORJL
XSUMDRI WKH GDPV DV VXEMHFW WR FRQWUROOHG L@RQGDWL
7MW MYB +DQVPDQQ 7KHVH PDSV KDYH EHHQ SXEOLFC
DQ@G WHDGYD L OPE G VH W UXQMYHY DQG SXEOLF OLEUDULF
WH 77U WR +DQVPDQQ

E 'LV PRPXMDMVIHKY HHDUR\G

TKURXIMWRMKW V DQG V UHSUHVHQWDWLYHV RI WKH &R
GHRE®Y Rl WKH SURSHUWLHYV VEHHRIQGLDW WKH UHVHUYRLU"
GRMHQWLQJ H[FKDQJHV EHWZHHQ WKH GHWHMHREBBMLW R VXEC
QRWLWKWVEELOLW\ RI XSVWUHDP IORRGLQJVHLMARAH &RUSV FRP

) % WR VKBUGHIRIBHUV Rl WKH DGMDFHQW SURSHUW\ WR F
DZDUH RI WKH ARISBNEHE WWVD GK RISWRKRBOV FRXOG RFFXU EHKLQG
77U /IRQJ7KH IDFW VKHHW LQGLFDWHG WKDW WKH GHVLJ

JRYQIIQRZQHG 0BG DW)%
F +D U RIRX @REGWW KX G L

JORRG UMPHDO V UHVXOWHG LQ LQFUHDVHG SXEOLF DZDU
SRW@NVUD DW WR 7HVW RI 6WHYHQ ' )ISWHEWDO® DQG
VWHG BE\KH +DUULV &RXQW)\ )ORBIQ&RDW ORO TN WWLFGAL HW
QRHBZM FRQFHUQ DPRQJ 3UHVLS EQ @& V@REUWN. QHNEW RZ QO WD W
UDUGLQJ W KSU B WHHIEW RMYWH WHRLUV SURYLGH WR WKH SURSH
GDW ;- DW 86%$&( DQG FRQFOX\GIH®R RVBAVDW QWWH H SIULIPD L
ZDVKHWEQOLW\ WR GUDLQ W KHRSWIHRY. BNV DD B 1 PABUNGW PDQQH L

86&( 2Q0H UHSRUW HPSKDVL]HG WKDW 3>W@KH PD[LPXI
$G G L RN® DUNGR VHRILY H[W H QREQ D BAEMMY RI WKHB@REBHOROBQW
QRWLWRRWH: WKDQ DFUHV >DUH@ ZLWKLQ WKH UHVHUYRL
WKH URPOIEBZQHG QB QMGKED[LPXP IORRGGSREB\RRXQW\ DOVR
HQJDIHSEDLF RXWUHDFK VHHNLQJ WR HGXFDWH WKH SXEOLF
PHH@JV ZIQHDHRRY DBRXIRWHEDO IRU IORRGLQZDMR@FWKB HIGI V H
6 HHU /QQHU

G 6XEMLR ZVUQ V

7KHVOLRI YOPVMORRGLQJ WKDW FRXOG EH SURGXFHG E\ WK
PD[RXP SRRO OHYHO ZDV ZHOO NQRZQ 6HBHURUWNVRHQG &RXQW!'
7HV RUDNDIRJOHU 'XULQJ D PSHEMM GIDBOWK WK HD &RRIX QW \ H(
GLXWVVHG@KH LVVXH RI LQWHUPLWWHQW LQXQGDWLRQ RU IOR
-: DW)% 7KH &RUBWMG QW KH HQJLQHHU *WKDW WKH %DU
DQGPFRGLILHG @R FRRIGMHDL RlI ZDWHU WKDQ ZDV SXUFKDVHG E\
FRXQ/WORWH>@ LQWR WKH IORRGLQJ RI DSSUR[LPDWHO\ [
RI WKH &RUS Y MRHG(, Q D )RAHQG (QJLQHHULQJ 'HSDWWPHQW
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SQRMWWKDW WKLV VXEGLYLVLRQ LV RWPBERMHEWUWMRE FRQWUROOH
DW)%

$ U R X QWBV WHKRLUMVH QFEX @B\ IQLDULQJ WKH DGGLWLRQ RI ZDUQ
VXEGNVBEROWY WR LQIRUP SSRWEKO VWU VDDEROW \WNKHRZQ WR GH
XSUMDIORRGLQJ GXE \WRE HUDSNAIDV WR 9RJOH )RU
H[DSPOKHVBODW IRU RQH Rl WKH WULDO SURSHUWLHV *LURQ
D GRVHID WWHR D WNBHVHRILU D Q@& XEFMWR H[WHQGHG FRQWUROOHG LQ}
PDQIPHQW RI WKH 8 6 $UP\ &RUSVDRI)¥QJILQHHUYV =~ ';

H 3 X BEGALWB FE& \KAL\RQXE VAIWOURD R @ N

7KH & RUSWHKIRBRERXMFUHPFW HIDUGLQJ WKH GMPV LQ WKHI
GHWLQJ LWV IRFXV WRZDUG LQWHUHVWHG FRPPX®HHUHV EX°

W R JRQJI7TKHUIM/ MK BRQGXFWHG 3GR]JHQV DQG GR]HQV
SWHH QWD MQ RKH JUHDWHU +RXVWRQ DUHD GXULQJ ZKLFK LW
KLR/W HRYDWLRQV DQG RSHEHDMILRQDWROLPLUWQWEZRBVH
SXEQSHVHQWDOWMMBRGHG LQIRUPDWLRQ RQ WKH VWRUDJH FDSD
LOWHUHR R \WRHQWYV ZKYRYLE WMWERMB SRROV WKDW WKRVH SRRO
WKHLWRR JRY HRDPH WDQG ° /RQDRWLQJ WHKWW B E @D HQ C

WBRR>@ ZRXOG UHVXOW LQ IORRGZWWHU VR $SM@HURPHV -
VHHVWNRUPV FDXVHG IORRGLQJ LQ WKH HDUO\ V. WKH &RLU
HBEKDNIWKH *RUGHU RI PD 3D IBWORR RLQIKEG DPQWHYLZKLFK FRX(
*RYHBW@BWRSHUW\ DVVXPLQJ GLIIHUHQW IORRG $HD/BLRWVYV ~  -;
GRFHOWXEOLVKHG E\ WKH & RUGN QGWLK HAERWB HW\ Rl IXWXUH 10
DQG YBWRH QWDRO SURIBH UW\ GDPDJH XSVWUHDP-RI WWH UHVHU"
86 % (

7KH &RUSQX¥HREWRXVY DQG LQIRUP WKH SXEOLF DERXW W
IORRG)K@ GHFDGH DQG D KDOI OHDGLQJIJVX®WWRWH® D) ,Q W|
HPMWOF\ FRRUGLQDWLRQ WHDP WR RUJDQL]H EHWWHU ZLWK C
FRQ@MWU UHVHUYRLBHRBHUDMR. RQMW]JHUDOG OHPEHUV RI WEk
GLXYWVHGSRKVLELOLW\ RI X PX\WE D R FORMMERBQY RQ
/IQGQHU GLVWFXWNKD®JIZHWIH PR Q GRAPDWRR G LLEHPIX 8 M WD Q W
86 % ( VWDWLQJ WKDW LW LV RQO\ D PDWWHU RI WLPH E
JRYPIQRZQHG OMQG° WKH &RUSV SUHSDURG SNEEHQYWQWLRC
ZKLFK VKREHORXBSR®LQJ GXULQHEDUJIBW W R B &Y

$JIDQ WKH &RUSV KHOG D VHULHV RI SXEOLF PHHWLQJ
WH SIRBOMLW\ RI XSVWBHEP DWR R G6@E.J BLODU SXEOLF
PHH®WJVY ZKHUH OLNH LQIRUPDWLRQ ZDV GLVSOD\HG ZHUH VS
OBR QMRS +DBWH\ AU RQJ';

2 S HUDMRQ GR WGPBI@G HRIL MDWWLQJ IRU +DUYH\
D 6WDQGGIBHYDSMIRFHGXUHY WKH :DWHU &RQWURO 0DC

7KH JBOQRBHUDWLRQV Rl WKH $GGLFNV DQGD%DWNHU 5HVt
&RQWWRMDEG LQ WHO D Q X DVH HQ H® O\ IKVWKH &RUSV VHUYLQ
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W KHHI®ID W L Q J VIH] HIW \ & $& ( TKBEDQXDEYUHSDUHG SXUVXDQW
&RUSVXBRWIQWLWOHG 3:DWHU &RQWUWRGEGWDQMNRKPHQW"™ GDWH
TKRRPVDQAEH ISRV WXIHR SURFHGXUHYV IRU KRZ WKH $GGLFNV DQ(
VKIBXDHQWRJROOHG LQ YDU\LQJ VLWXDWLRQV 7KH :DWHU .
+DUYBD\BPODQEGHBROO WR TKRPDV

7KBG G L RNG/ % OBHNWRIIDUUH QRABRID DV WKH\ GR QRW LPSRXQ
H[F HSRHDYW® IORRG; UDWN 86 8&( 7KH KUWRLUV DQG GDPV DU
Rl DRRE N S DFOMGIR VHRIMH. R WIKIHQ SXUSRVH VXFK DV QDYLJDWL
K\ G WDRHF WBIRLZ &7 U 7K 3, ONHHB) ZLWK WKH SULPDU\ REMH
FREWULRU $GGLFNV DQG %DUNHU 5HVHUYRLUV WKH JHQHUDO
RSBWHUWKHUYRLUV LQ D PDQQHU WKDW ZLOO XWDOQODE®R W k
VWRWR SUHYHQW WKH RFFXUUHQFH%O\BBPDDW)J VWDJIHV RQ
86 % ( 7 K 1S9 D QVI\RBH Q¥ @V D &/® HSIOLBOE WJ H WHHUKYLRQ.® W K H
HEDONQWY LQFOXGLQJ ODQG WKBHIRIYHUWRH@RBRHY QRW F

8QGH PDYXR BR Q GRAMURIDPR SWEYW LW K WZR JDMRW VREBMWQ@W R Q
WR 8 ONOWD ORZ IORZV OLPLW>LQJ@ WKH GLVFKDUJH RQ HI

FXELHFHW SYHFRQG DW 86&( 7KH MRQ ERWK UHVHUYRLUYV
FORRY ZKH@FK Rl UDLQIDOO RFFXUV RYHU WKH ZDWHUVKHG ElI
RU ZKHQ | @RREW®ELE lGRZQGWKH DPWHHNHSW FORVHG XQWLO WK
VWDRRGLAGRLERW G DHERAUW HPQOG RZ\GADR| WKHVRXWW UHDGLQJ Ol
WKDQ FXEVHFREGWBUSHU WR 7KRDV$WLW W KD QXDO

URAPHQGY LQVWDQFHV RI 649G XFBIE \8%&F KD U JHYQ XIHG

VXWKDHW LV 3D UHOHDVH PDGH WR RSRIMPEIUD Q\XK IS LDRVD H B\ BV KIH

RI WKN GDP TKPR7KDW HKQ WKH UHVHUYRLU SRROV ULVH W
U HOV HAMRW KHHVBRLY ZLOO EH PDGH JUDGXDOO\ DFFRUGLQJ WR W
- DW 86&(

E 7KH $GGLFNV'DRA DR B US HYPHGYHOBYE WR +DUY H\

'XULQJ 7 URVRLFD @ DW K&R U S WRHSEDWW KFHR @ W H/QRWK ZL
L QWXWFRM V R1 WKH :DW H U RIRGIV®/ UR O OIBDEDXDYH\ KLW WKH $GG
DQG UWPDWHUVKHG WHRIDEK\JHHS MR H B 7KDVS$SW WKH
WH WKH $GGLFNV 5HVHUYRLU KDREHRPWWROQ B GHOPIMSD RLW\ IRU
D FHUHHWDRY H-RLQW 6WLS DQG WKH %DUNHU 5HVHUYRLU
JRYPHQRZQHG ODQG RIHHWDPHBH-RLQW 784ML $G G L FNWREH V H
KDG [ PPXFDSORALW\ D FHUHHWDRVHIEH DW (868&( DQG
WKHNBHDSHVHUYRLU KDG D PD[LPXP FADS\WBRANGWHRI DW (DFUH
86 % ( LI WKH UHVHUY R L UM ZKHNGVR QHO @/ KAHR UWHR/HH U Y R L U
PHHWK K @D QTKH $GGLHAMWEDIYRUPDWHO\ GHYHORSHG DQG
%DUKBUMKHICEERN GHYHORSHG PRVW RIRAKR/BHKGL F RIPHPHILGFHLQ W L
DQGLRMVBHH DW &%$&( 7KH XQGHYHORSHG DUHDV RI W
SPDULO\ XVHG IRU SDVWXUH ODQG DQG JBHQHUDO PL[HG DJUL
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F ODMMWVRIBBVRUD 4Y H\

6HYH VWRUNRXEVWDQWLDO VFRSH RFFXADHM BAHG MWMKH UHJ
+DUYHWHILVWLQJ D VHULHQREBBRIRRDWAWRBHAQWDUHSRUW LVV
&RUISY REWHWKDW 3KDG VRPH RI WKHVH HYHQWY EHHQ FHQW
SHWHRLUWHRKH 8SSHU % XIIDOR %RELQ BIBRQUHYV® D& GWKXIQRII FR>
UXWHG LQ IORRG SRROV HIFHHGIXF&IRWEHODQBLWHECRIBREYQBQ P
WKBSER. W\ RI $GGLFNV DQG %DUNHU 'DPV ~ 3; DW 863 &(

, Q RBUFDO 6WRUP &ODX®HKW WRBLGDAFRSRIPGSO Y L Q
7H[E)V PLODV VRXWKHDVW RGDWKGESEHVHUYRIZKWY UDLQIDOO SURC
gobxagB¥wW WKH KLIKHVW UHFRUGHG LQ WRKXUSKRMWNWIIME ®GWDWHV
FDXOMKH &RUSV WR FRUKBWK@KH Q3URMHFWHG OD[LPXP )ORRG
LVRRGZHUHG D SUREDEOH RFFXUUHQFH ZKHQ FRPSDUHG ZLWK

-, DW 6 $&( 7KH &&RUSV OLNHZLVH DFNQRZOHGJHG LQ
RFRARXHCHRXKH NO/GDRG % DUNWUWIODNHUVKWIBUYRLU FDSDFLWLHYV
HIFEHG3; DW 86%&( 7KH &RUSVY FDOFXODWHG WKDW L

UHMEFYH WKH DPRXQW RI UDLQ GURSSHG E\ &ODXGHBQWH LW ZR
GD\R BRYH HQRXJK ZDWHU WR JHRZQWGEDBI) ®WIRYHUQPHQW
86 % (

TURDL6WRUP $00LVR@LNDV UXFWWXERODMWW RI WKH $GGLFNYV

ZDWHKHWHG GURSSLQIQB/R RRMWLYMH IGD\VRXDGGKTFYH SRWHQWL|
H[FEHBGHVHUYRLU FDSDFLW\ KDG WKH VWRUP HYHQW RFFXUUH
86&( ,Q OLJKW Rl &0ODXGHWWH DQG $O0OLVRQ WKH &F

DRRXWKH UHVHUYBUBY IKEBRBBYRRY HU REKRQGQIED 3ZH NQRZ LW
FDQ DREGEQ@\ ZLOO KDSSHQ DW VRPBIWSRBE®W LQ WLPH = 3;

: DWH.Q WKH UHVHUYRLUWRBAHGH ORG YREWU PR HZEWQ WKH
$SULO 7D[ 'D\ 6 WBERIPXFHHERUG IORRG SRROKRDMWH ROV
¥ DW'(32B s$W LWV SHDN %DUNHU 5HVHUYRLU RFFXS
JRYPO®WZQHG QBQG B LWV WRWDO VWRUDJH FDSDFLW\ ~ 7
JHOWH GWRH Y HBBKRLQIDOO RY KR BSUMWRAZHO YH DW, 9,
86 % ( DQIRRXJKIWRRG SRROV H[FHR BBIGEQER WHIH) PHY WU Y R
ZDWGIILG QRW QQXQE&DWHRMUHY 7RPDV 1RQHWKOVOKIH & RIUSV

(YHQ VBDBWW RQH RI WKH WHVW SURSHUWLHYV VXIIHUHG |
vV HH THWNOL]DEHWK %XUQKDP RRGGGKXRRK N W KHBAMWAR UJ
-, DW 9,,86&( TNKHWV XOW PD\ KDYH EHHQ DWWULEXWDE
IORRG RQMKRIW ORFDO FLUFXPVWDQFH UDWKHU WKDQ FRQGLWL

$GCRWDLXQFRQWUROOHG |ORBVMRAEHX UDKIGF IR @ FWK IB\W SDUW
GURDJMWNPVLQ +RNMBBRAEIEDOO\ EXLOW DW ORZHU HOHYDWLRQ®
JUMW\ QDWXUDOO\ SXOOV WKH ZDWHU GRZQ WR WKBHHRDGV Z|
7U WR 6LWIHARD)\ 7 H V W& IRIQV & K DE&JIIHAN H
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D VVWPQI\WR U BOIR %DWRW LIPMD\ KDYH EHHQ WKH ZRUVYW VWRUP R
DW,9,86%( $ \HOBWDUYHHHGWKDW UHFRUG

C. Operaton o the Addicks & Barker Dams During Harvey
7TURSIBNBR®PUY H\

+DUY H\BPOD (I RQ D WK HQFIPI 5RFNBRU® 7R[BY
$XIXVW EDWMIRWULFDQPHOH SHU KRRWY ZAWIGS/ ' 7
DW )(0$ E XZW DN H@WB 7LLFDSD 6 W R WROEHERVYKELNDPN L Q J
ODQGRE®®BWLS +DUYH\ KRWHYOHOHG RYHU WKH +RXVWRQ PHW
PRUGD\VWDLEDMDLQJ LWV LQWHQVLW)\ G XP RQQVDKIHE BRRILE WP RX QW
6\BL " 2YHKHWHL & DAD BIY B 5SH)G YIBIl) RI PRUHLVQRE R |
URQLQ D VTXDUH PLDW YOS D EHREREMWODUJHVW VWRUP
UMRB GHBRUAVRI WKH S\HMYHG 6 WDWGEQW : LKL Q +DUULV &RXQW\
+DUYH\ SRXUHG DQ D YHRUAKBAHD IRRUSHRG '; DW

&RU SR \RHHWB U Y H\

"XULQJ +DUYHV RBMHER WEH $G G L'HNYD B ERFREURI DMANH U
- DWHCRQWUROGHHWQ XD O 7K RWP 7KH JDWHV RQ DOO ILYH FRQG?>
IROGGLBRG WDODDWEWKIHQQLQJ RI WKH VWRUOPQRBHEFDOOHG IRU E
/IRQJ2Q $JIXVW WKH &4RUSV GHFODUHG D JHQHUDO H
LQF®WGGDP VDIHW\ HPHUJMWWER\ 7RPDWY DXMHWKH &RUSV
IREBDHG OWIQEHI Y QWU X FWLRIQ VPR WIHDQF\ DHYHOV 7RPDV

- LWWKH IRUHFDVWHG LPSHQGLQJ UDLQ WKH &RUSV NQH.
JRYQPMQBWZQHG IODWE @Q $GGLFNV DQG %DUNMU ZDV LPPLQHQ
‘2 - &RUBDW HOI QBB G $XIXVW S P DR $IXVW
VKRM®IWHU PWE S 588 UMW UHOHRBPISRXQGHG ZDWHU LQ ERWK UHYV
SXXNMQ WHWRHEX ¥ XUFKDUJH UBGIDRGD® L ROQVL Q DHWEBKHHW O R R G
SRRIOY WHKHHUYRLUV KDG UHDFKHG DW OHDVW  GHHW LQ $GG

KRDV%HFDXVH WKENBUWEBDWKRZHYHU E\ WKH JXLGHC
0D QXDR SURWHF W RRZIQRGBIHVDIPR QDO IORRGLQJ WKH &RUSV
UHO/H ZDWHU IDVW HQRXJK WR GHFUHDVH WKH SFRRB VL]H JL
7U 7KK 'XUQJ ¥YDUXQFRQWUROOHG UHOHDVHV DOVR IOR
DX[WABDOOZD\ DW WKH QR UW IGHDYRW UH R GVWRR WK HY DG PD\D G
WR  &WH 9LVLWW HRMRILVBMB6$&( S8QFRQWUR@OHG UHO|
DR G BUKGIL F N ¥@QUR3J) WR N WLBE Q EDH RHE@HHIE $RKQ X V W ZKHQ
WKHNUYRLU UHDIMKHG >@

7JURFRSL6WRUP &0ODXGHWWH LQ ZDV URXJKO\ FRPSDUDI|
PRUHQWHQVH EXW BRUHODSBWDOL]HG

7HWPRQ\ DERXW WKH | ORQEBX [\ L\D K\W \GSREBD RN

RVWH EPRQWLVWHQW GXH WR WKH LPSUHFLVH YRFDEXODU\ XV
L HZKHWPMWBBZHG RYHU RU DURXQG DW ERWK WKH QRUWKZH"'
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7KHORRGVE@&RM HVHUMRIMHVR D® PREWOFHOHYDWLRQ RI |
DQG HHMD $GGLPNYXWRQ $ QRLE6WLS ~": KHQ WKW

VXBHEG IORRG BRRIOE BRE VDIHUVGHWRIEBG VKM RRIBLZQ SODQ !
GUWKH UHVHUYRLUV ZKLOH VW LEHIWPDL@®WDLQLIZERMEMWHLU LQV
ODQ AMEWHIIHFW RQ 6H DVOWBRBRHRWISAKRHG QRUPDO RSHUDWLRC
6HS\EHP ' DW/KH WUNRLU ZDWHU HOHYDWLRQV IDU H[F]
JRYPH QRZQHG Q E@R®K $GGLNNUHMQG BWRI WKISDR[LPDWHO\
ROMOLRRHY LQ WKH +DUULV &RXQW\ DURXQG PSRXQRSIHBKHP |

Z D W 6IWHU )W]JABGBD 7KH $GGLFNV DQG %DUNHU IORRG FI
GLEHEWQDQ HVWLPDWHG ®RODRRENDED SHURBRPSMEW HG W
7KRDV

D. Background d the ThirteenUpstreamTest Pioperties

7KH WKKBQWUHDP WHVW SURSHUWLHY SURYLGH D VDPSOI
ORWDRQV LOQXQGDWH® G \%DKH 40 ®ERNDMOYR DIWHU 7URSLFDO 6
+DUYH\

%DQMMULGHQFH

7KH ODQG RDQENHEKUSOWLQD DQG 7RGG %DQNHU LV D UH'
ZLVQKW K6 DUNHU UHVHUYRLU LQ .DW\ 7H[DV DW _HOOLZRRG
ILQLG/ KIMO\RRU R1 WKH KR P H R WHWHDW-BRAPIDE )O@RALIWK L Q
WKHHBMWQGDQW WR +DUYH\ UHDFKHHB;DSOWR[LPD@MI®YY |IHH
HYDWXE LWKKRPH RQ WKH PRUQLQJ RI $XJXVW DQG UHWXUQ
7WW Rl 7RGG %DQNSIHRG | XAR@HWKOWHVHQW LQ WKH KR
DSBLPWHO\ IRXU GD\V DGGRDWWRXRWXUDO GDPDJH WR WKH
WKH %DQNH U R SSHIUWR DD GHVW U RAMMG HHFAUW KH RORRGLQJ
%D QNDHIKWM KHZ®V XQLQKDELWDEOH IRU DERXW VHYHQ PRQWK'
UHPGWDRQ %DQNHU

% X U Q WiDA&RH Q F H

7KH ODQG RRPQEGAHIDBKEHWK % XUQKDP LV D UHVLGHQWLDO
WKH $NCEHIVHRILY +RXVWRQ 7H[DV DW JRXU 6HDVRQ 'ULYH
ILQLVRINAORRU RI WION KR VR L VI RIWE D W ERIQBWTL S
JORRGIMWIKLQ WKH KRPH DWWHQGDQW WIR MIAUNWHKMNIMHHD FKHG DS
3; Dw 7U 7TMR| (OLIDEHWK %XUQKDP JORRG ZDWHU Z
KRH IRU D W Y®EDS® WHV Dw 7U WR % XURKD
oV %XUupxEeBBVRQDO SURSHUW\ DV ZHOO DV WKBHHIKRHAMI VXIIHU

RI $GLBMYHUYRLU $W VKM BSYROWYRX HWWHLEHXERDSY RURHKY R Z

HQ MWHMJ GAVOLVLW &LOLVNH KRZHYHU DW WKH QRUWK

| O RiZB U R X\X&D 0 Z\DNMHJ GRMVIOLVLW &LORWMMYH/EUXW QRW
6WH WLVKLOLVNH 7KH VSLOOZD\V DUH LQWHQWLRQDOO\ G

EXW RXG BHU RV 6LWH 9LVLW &LOLVNH
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RV %XUQKDP 7KH KRPH ZDV XQLQKDEWWKE®H IRU |
WH OV % XUQKDP VR EDANVWAKH B UR S MRW \ %XUQKDP
* L U RHYGIE F H
7KH ODQG RRPQEWBXBENRSQURQ LV D UHVLGHQWLDO SURSHUYV
% D UBHMH UYR LDDW\ 7H[DV DW & DR/V@EMB\ 3DUN 7RO HLQLVKHG
IORRU RPHNVIKH \KFRW CRRWMBM D W-IRR. @WE YORR G IQQW KIRW KL

DW@W®RW WR +DUYH\ UHDFKHG DSSURDWBWHEBOHWRQH IRRW DW V
7THVY RR-XDURQPORBRWBHDYV SUHVHQW LQ WKH KRPH 6RIBI DSSURJL
i DW K SURSHUW\ VXIITHUHG VXEVWDQWLDO GDPDJH
ZDV G@EWVY XQVDOBHIHDEWH *LQR W WLWHD QI

OU *ROQDZv VWLOO OLYLQJ LQ D WUPHBWHU SDUNHQ@R Q KLV GUL"

+ROOBIYGGHQFH

7KH OMDQE® E\ SODLQWLII 6FRWW +ROODQG LV D UHVLGH(
$GGLEMWHRILY) +RXVWRQ 7HQDOHM 'ULYH -RLQW 6WLS ° ‘
ILUNORRU RIHWK/BNVKBH MDEMLRHHQ QG D IHHW -RLQW 6WLS ~
JORRG WIKLQ WKH KRPH DWWHQGDQW WR +DBM#\ UBWFKHG DS
7U W R +ROOD@G-ROODQG HYDFXDWHG KLV KRPH RQ $XJ
SUR¥V @RHVXWXUHV LQ KLV VWRPDFK DQG FKHVW VWLOO KHD

RV +RQGD RRG ZDWHU ZDV SUHVHQW GQ\WKH KRPH IRL
DW 7KHVBRIMG VHYHUH VWUXFWXUDO GDPDJH DQG PXFK R
SURBMDY GHVWUR\HG BHWKH WORRMR QJ +ROODQG  %HFDX
KRH ZDV XQLQKDELWDEOH DQG KH ZBROXD¥®BUWR PRRHG UH
DZDUR +RXVWRQ DQG UHVLGH LQ D VPDOO WUDLOHU ZKHUH K

RV +ROODQG

/IDNHV RQ (OGULGIJHRHLMDNMRARYHUV $VV

/IDNHV RQ (O/GD IKRIFHRZQR @KW \DVIRTIBUDMIG LWV UHDO SURSES
GHRMB RU EXLOGHU RI WKH /DNHV RQ (OGULGJH UHVLGHQWLD
+DUV &WXQYLWXDWHG ZLYHR/IHY WRRM) $5CG\ALSF NV 7TKH SURSHI
LOF@® FOXEBRQREWMBVVRFLDWHG DPHQLWLHV D VZLPPLQJ SRRO
FRWUDQBAB®XQG 77U 7AW RI 6XH 6WUHEHO JORRG ZDWHU U
DERXH WBH\EDOO FRXUWWWHE) DSSUR[LPDWHBROMXMEHKR\KHYV I

3; DW QGDZDV SUHVHQW RQ WKH SURBHUW\ IR DW OHDVW |
6WHH RHXEKRXVH DQG YDULRXV DPHQLWVHWIUHBTXLUHG H[WH
WR &WUHEHO UHTXLULERLOWKNG L[PMOWX BKPRDOMMWLIHY WR FORVH
7U 6 \W BHH

OFXHWLGHQFH

7KH ODQG RPQQ®WKRILYWLQD OLFX LV D UHVLGHQWLDO SUF
% D UBHMH UYQRLDW\ 7H[DV DW &DQ\RG@ 3D U N KIHQIYWHK H &R LLQUW W&
IORRU RPHNKWH \KHRW I RWHIXDO WLRQ -RLQW 6WLS ~ JORRGLQJ
DW@W®RW WR +DUYH\ UHDFKHG ®FEURPWDWHODE WNIZE® PRNW RI
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KHWPO\ HYDFXDWHG WK XRWPH SULRUMMWARKIULVWLQD OLFX  +t

K X V E DID.GDHF &M W K H HYRD\INR @ HSWHPD Y& HVXUQHG RQ 6HSWHPE

7U WR OLIEX@GPROG JURZWK DQG H[WHQVLYH GHVWUX

SURBMWH H JU RV OLFX JORRG ZDWBOW AWKHSKRRH IRU

DERNQD& 7U W R OLFX 7KH OLFX IDPLO\ ZDV IRL

IULHQGHMOGBW DQ DSDUWPHQW EHIRUH PRYLQJ EDFN LQWR WK
RV OLFX

3RSRYHNGHIQF

7KH ODQG RRPQEWDBNISOULQH 3RSRYLFL LV D UHVLGHQWLD

W K HNMEHWYHRILLQ .DW\DWH[DV 3DUVEERKBWHH-RLQW 6WLS -~ 7

ILQLVRWWAAQRBRU RI WKH KRPRVWHMDMWWRIDN DRLQW 6WLS -~ 1F

LQ&/M/KH KRPH EXW LW URVH WR WKH IRXQGDWLRQ DQG ZDV z

HVWI &DWKHULQH 3RSRYLFL DQG UHPDLQHG RQ WKH ¢

7U 3RSRLYL 7KH IORRGLQJ DURXQG WKH KRPH SUHYHQW
GDPJHGRBRIQ EHDPV LQ WKH VWUXFWXBRSRFIWKH KRPH 7U

6LGUHDALQFH

30QW| .XOZDQW 6LGKX LV VFRIQRM® LRV XRAMHW XRIHG DV UH"
UM O SURSHUWL KWL @ QWK N BYOGERAMG+RXWWRQ 7H[DV DW
$VSHQJQMB®Q -RLQW 6WLS ° 7 KHJ SE R SFHUDAL\P DDW LW U X B Q. G R
RI WZRLK XQLVWBLW DO RRIBVQVWAWRD K QLW DQG 8QLOWRRU D VHFR
XSHMUV XIQIHMFWO\ DERYH 8QLW “RLQW 6WLS ~° 7KH
FRQGR™® EXLOGLEKMYRKKQLWY DWHIWORF PVOHE OLWERRQ RI
I|HHWQ WARBLS ° 1R IORRG ZDWHU UHDFKHG WKH XSVWDLUV X
GDPJHG 7U HVWI .XOZDQW B6LGKX )ORRGLQ.DMMWKQGDWYKH
WR ¥BWHAKHG DSSUR[LPDWHO\ IHHW 3: DW DQG UHPDL
DW ORRBDEBH UHTXLUHG JXWWLQJ2DRGRE KORWI/\R R Q J Q8HILW\
D \HDAWX.QJ ZKLFK WLPH WKH XQWN FR¥G QRWEEGBKXHQWHG

6RDUHMBQFH

7KH ODQG RPQEGIAHVES® 6RDUHV LV D UHVLGHQWLDO SURS
% D UBHMH UYR LDW\ 7H[DV DW ,QGLDQ *URYH /DQH -RLQW
IORRU RPHNIK\H \KRW DRWBMDWLRQ -RLQW 6WLS 7KH 6RDU
YDFDWLRQ ZKHQ +DUYH\ KDYSIWQRG (LWL ® @RBIRKG \RQ O
DFFMWKHLU KRPH E\ ND\DN ZKHQ WKH\ UHWXUQHG RQ $XJIJXVW
JORRG WIKLQ WKH KRPH DWWHQGDQW WR +DUYH\ UHDFKHG DS
DQG ZBAHSW LQ WKH KRPHIRXW IGIB VR ULPDARBB\ ,Q DGGLWLR(
WRJXBWR® GDPDJH WR WKH KRPH D VLJQLILFDQW DPRXQW RI \

ZDV GRVMSGH H7U WR 6RDUHYV 7KH IDPLO\ ZDV IRUF
|ULHQ G RZIRKWNW KDHIG HGXWKWDLUV Rl WKH KRPH XQDEOH WR FF
WKHRIRIQHDU DQG WKH KR PISGRKDE QRW 7HH W R

6RBV
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6 WHZABNB/) FH

7KH ODQG RRDQEGLERO®HO6WHZDUW LV D UHVLGHQWLDO SUR
$GGLEMWHRILY) +RXVWRQ 7H[DV DW (DJOH 7UDLO 5RDG -R
ILUNORRRU R IHWLKH VKR DWR D IRR W YHDOV,IGRQ )ORRGLZLWHKLQ W
KRH DWWHQGDQW WR + IVULYQHR KHED FKBIW DW OHDVWHW RI
OLMKOO 6WHZDUW DQG WKH ZDWHU ZDV SUNVRID\GOL\Y WKH KI
V HHU 6BWBUW/ KH 6WHZDUW |DPLIDWWRX P X EKS® EE@E®L U
SURBMQG WKHLU KRPH UHTXLUHG VLJQLILFDQW UHQRYDWLRQ
ILURWKHW RI WKH KRPHW VKHHWWRFNZDUWH 6 \WAHE B b
GLYWSHOG IURP WKHLU KIR AR WRKW D E R X W6 MLEJ W

7 X U QML Q F H

7KH ODQG RRDQEWREIHIIAV 7XUQH\ LV D UHVLGHQWLDO SUR
$GGLEMWHRILYD +RXVWRQ 7H[DV DW 5HG :LOORZ 'ULYH -R
I L UNO/R RUKRITHK RWWHW DWWDR IR R WM Y-DON-IRR. @IWE JORRGIQQJ ZLWK
WKHHKRWQGDQW2ADR FEWYHHWIE:; DW ZLWKKLZIDW D UN

UWKQJ DERXWMNM[ IHHW 7HVRAREHUQ@HY)®RG ZEWWBUHVHQW L
WKHHKRRRYHU D6ZHHHN DW 7K 7XUQRSBUW\ VXIIHUMGKDWHDW GC
U KT UM I6H) WAARHHWLRR B W H G VD @ G6M FLE X KUQH

‘HVW +REVBWUSRUW

7KHHVW +RXVWRQ $LUSRUW &RUSRUDWLRQ LV WKH RZQH!
ZLVQKW 8 G GERNNUYREBXVWRQ 7H[DV DW *URVFKNH 5RDG
ILYKHGWILORRU Rl WKH WHUPLQDO EXLOGY EDWDIVIRKW :HVW +F
HOBLRRLBWLS )ORRBLWKLQ WKH WHUPLQDO UHDFKHG D PD]
LQRKEH3: DW 7KH 1D RROG FZHGHW K H W\H LDPQIGFMCEWIG $ X J XV
W KHJ P @ B5® S \EHHLP 6 H HU RV 7HVW RI| 6VODWM)\ /HVLNDU
JORRGUWBWBLQHG RQ WKH UXQZD\V XQWLO I6IBRWHIPHEHU  ZLW
SURBMLQH RQ DSSUR[LPDBMHO\ 6HSW HHREHIWDULNVG 7K H UPH Q D O
LWB | VXIITHUHG VX E \DVB0 QIAJIRFGUEVBR DR DD IWFE HS SDW X V
D QYGH K L F O H \D \E HOUS\RH/AD \MWVHRARK HWI O R F6 G IHQ J
7HV RRRG\ /HVIKPUWSIW WZDV QRW IXOO0\ RBRHDRE®MHMVRWYRMHDC
UMS UV RQ WKH SUR SHIBWHW RRNVWERXW D/WVLNDU

'LQ@HNVGHQFH

7KH ODQG RPDOQENY IR UWOIDIGOGY D UHVLGHQWLDO SURSHUW
WKH S\B#HIVHRILY +RXVWRQ 7H[DV DW 6XQEULJKW &RXUW
ILUNORRRU RIHWLKH VKR W\R D | R R WDH\CLHRQ. Q& JORRGIQQJ ZLWK
WHKHRR B'WQGDQW WR +DUYH\ UWHDADKHEGHBIS S LDRWL P D WIHD \

7U 7HVWX RWQ G) ORG ZDAMWUSUHVHQW LQ WKH KRPH IR
W RLKHGI D \6/H HU 'LQGQ@AIRM WR VLIJQLILFDQW VWUXFWXU
KRH PXFK RI WKBVQDG SURSHUW\ ZDV GHVAMHHR\HG ERVWKH [OF

- LQG 'XH WR WKH GDPDJH DQG QHFHVVDU\ UHSDLUV \

PR Q W&KH/HU ' LQG
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E. ExpertRepors about theStorm
'U %HGLHQW

$Q H[SHW\WBURORJ\ K\GUDXOLFV DQG IORRGSBBBEQIDQDO\
RQ EHRBODLQWLIIV UHJDUGLQJ WKH FDXVH RI IORRGLQJ DW F
+DUYBMHBHQHB;DOOAU W GQW 'U %HGIHDFMHG KLV FRQFOX
E\ UHWUHQFH BHRUDRQ E® WD VR X U FBINV DFROFWV REG WKIHVWBEW SURSFH
HOWLRQ GDWD ZDWHU OHYHO JDXJHV IRU FUHHNV DQG WKH
IDWIORBM QLF DQG $WPRVSKHULF $GPLQLVWUDWLRQ6HH G H\H
7U W R %BHGWU %HGLHQWYTV PHWKRGRORJ\ FRPSDUHG \
HOBWLRQ GDWD REWDLQHG IURP 8QLWHG 6WDWHYV *HRORJLFD(
VXWH\ GIWVHDFK WHVW SURSHUW\ DQG WKHQ FRQILUPHG WKRV
WDQRK) $XJIJXVWL'$P@DBWD WHFKQRORJ\ IRU GHWHUPLQLQJ JUR
SRVQ&MHG +H FOR@GKIBWWEKH IORRGLQJ DW HDFK WHVW SURSHU
LISRXQBHIGLQG WKH $GGLENV DQUG %D®BMBOW BW

‘U %H®IOAMRNVDGGUHVVHG ZKHWKHU DQ\ Rl WKH WHVW SUR
WKHVGDPSRXQGLQJ WKH UDLQIDOO ZDWHUVHE&XIKBW¥HU DQ\
LQGBIGW®R| WKHUYRLU SRRO RIQWRYR SIGUMAHAIIWLILHG DQG
UHWHG WZR RWKHU SRVVLEOH FDXVHV RI WKH IORRGLQJ OF
6HH JJHO DW +HYDIPQDWLRQ RI WKH UHOHYDQW ORFDO Gl
FDIDWLEHG KLRQFO WKIHRE WK FWSDEOH RI DGHTXDWHO\ KDQG
PRUHQWHQVH WE&® +DDWH\ /LNHZBHGHHQW FRQFOXGHG WKDW
IORRKID RMEFXUUHG GXULQJ +DUYH\ GLG QRW FDXV@HNQOG ZRX
>IURISWLHY WR IORRG HPHKHG WKLV FRQFOXVLRQ E\ HVWLPD
DORRBKHRKH FUHHNV LQ WKH YLFLQLW\ RI WKH WHVW SURSHL
WRHOWE HOHYDWLRQ RI HDFKDWHSB®RHLBW R S HU W% HHE[G WS W MK H
QRWKHE WWKH DLUSRUW ZDV D XQLTXH VLWXDW LQGREH BHKMYXVH RI
K HF R QXFEGNV K BFWD XR/IBl K L JENEVDWHR ®DHIHL Q WKDW ORFDWLRQ FUHF
F D X VK| O R RGH.TQW W R %HGLHQW +H FRQILUPHG WKL
UHIBBMR H\HZLWQHVV WHVWLPRQ\ DQG E\ FRPGBILHHID WR Wi
QRW GXFIHUSR UG J®RRBX'U %HGLHQW FRQFOXGHG WKDW 3>Q@
SURSMLWY XRWXUHV ZRXOG KDYH IORRGHG EXW IRU WKH LPSR.
EHKLQG $GGLRNWMPWOG %DU DW

'U DLUQ
'USREHD@®UIDQ H[ERDWWOQLYHULQH HQJLQHHULQJ ZLWK |

QRHULFDO PRGHOLQJ DFURVV DFWXDO DQG K\SRWKHWLFDO FI
JRY(IHIQWLRIQXPHRIGAFDIO R WKH VWRUP DQ&HHH®BHD QW ZDWH

‘U %YHGVHQWURIHVVRU RI HQJLQHHULQJ DW BUWH 8QLYH!
UHVFK LQ K\GURORJ\%WHGUHQW
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¥ VHH RO RV 7HVW RI 5REHWUW DU Q @RKHN 0 VDN
VXDFH DWHRQV DW HDFK Rl WKH WHVW SURSHUWLHV VSHFLIL
WH 7U DRUSLQYDULRXV LQSXMERBIWDWRBR\PD SV

DQEODQG FRYHWHELDWD VHWDQ DQBDNLRDEGRXQW YDULRXV ZD
UXQRBEDFWYV DQG $BHDHMWHUV 1DQ'U 1DQ GWIPRGHOLQJ
VI\VRW IDISVBWO PDWKHPDWLFDO SULQ FXDOWHLMR RNGUEIDRLGN Q D PLB Q€
ZDWRRYHPNGW JU 1O 6 XEYWMOW FHWOWLQJ WKH PRGH
DQ B8 OH VRGW L MHAQ WYV RV 1DQUU 1DUDQPRKH O FRUWRHD
WKIRSHWLHY DQG DQDO\]HG WKH RXW FIRRBS$ LRONNSX % DGJIN HU H Q'
WKRVREDO +DUYH\ VFHGDPQR SURWHKHFWR VFHFDRERMFD UWVRH JD
DQG MH JIREIDVV FRIBBEUL IDIQHHVIRO DW 'U

1IDQUWPDLQ FRQEDWWBDRWQHR | RMKML UWHHQ W W\PKIULRIFRHU VDLGHS/
OLK ZRXGOKDYH | YRIRGKIIBGHW KH $G G'LIPN VQRQGEHBE QNEXLOW G XH
VKHBIRX QW FIQPE QILY H U L Q¥HEI ONRIRIEBNMHNI ORRGLQJ R/IHDW OHDV
WKHUR SHUMWQRMWKE UHVXOW RI WKH JRYHUQPHQWYV DFWLRQV
6 H'H DW LLL

2WKWMWLQHSHUWYV

6HYHW HUSV ZLWQHYWHYLWYE VOMUIIDBIGLQRJ WKH VHYHULW)\ RI
GDPIJH ROGWKH WHVW SURSHUWLHV 'U *OHQ 5DQGDOO %HOC
HFRQRPQG UHDO HVWDWH YDOXDWLRQ LQFOXGLQJ VHYHULW
VHYHWKRIE®FW RI WKH IORRGLQJ RQ WKH Y BB MXDIWQRY RO GO D
3; VHH/ RO RV %HOO +LV WHVWLPRQ\ DQG UHSRUW
RIPSDFW UDWKHU WKDQ RQ WKH VSBIEXIRF TODQWIFIWFDWLRQ F
%HOO

$GGR@WID\ ODWWKHZ 'HDO DQ H[SHUW LQ UHDO HVWDWH ¥
YDOWFRD GFXFWHG D PDUNHW VWXG\ DSSUDLVDO DQDO\]LQJ VX
SURBM/\SHV LQ 6MKHIBQED 7U '"HD O HWV H DRRFKFO X G H G
SWWDRSHUWLHY WKDW ZHUH LQXQGDWHG E\ IORRG ZDWHUV V
L S DRWQW WKDW UHVXOWHG LQ SUHFLSLWRXV SULFH UHGXFWI
BSRUW FRYHU OHWWHU

'DYLG +RFPPERRELBORJLVW ZKR LV DQ H[SHUW LQ SUHSDULC(
SURBMDPDJHG E\ ZDWHU ZDV UHWDLQHG E\ WKH JRYHUQPHQ
ZRUN WKW EH UHTXLUHG RQ ILYH RI WKH6W H \JW (BRURBGIQ W L H

+LSREHFRMQVLGHUHG S WKH RYHUDOO TXDOLW\ RI ZDWHL
ZLVQKI]IHVLGHQFH WKH GXUDWLRQ RI IORRGLQJ WKH DELOLW\
ZLWKL @bOV ZHOO DV WKH SUHVHQFH RINQFIRELRDWRUIRRBD®I J
LQGXWWDQGDUGY LQ FRQVWUXFW LRRR $XBWEHOH QHYRSHE HV WL
RI WKHRAFRRSWHN WKDW ZRXOG EH UHTXLUHG XQGHU YDULRXV V
QRWMEHQ SONVHHHIDM D ODW ROQHULQJ WKH %XUQKDP SURSHL

‘U 1DLVYV@PQ HRBERQAHRHUNY DW %DLUG $VVRFLDWHV 2DNY
RQYHIDQG FRDVWDO HQJLQHHULQJ SURMHFWY ZRUOGZLGH 71
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FRXEBQWHKDW WKH VFRSHV RI ZRUN ZRXOG EH YHU\ VLPLODU L
W KOIPHL Y @ DWF HWOHDHUOL IR V +RSHU

$QGUHZWF DIQUH[S HROR 1\Q \WHOMKIDRW& HR QREFHUQPHQW DERY»
FKDWHU RI W®HV@EB GG GRHNVZDWEH ¥VKHG DQG JEHBWHU +RXV\
JHQHUDOOVYHH DOVR WR ENHWOW,FNW H[S® KXIRZH
GHRISBQW FRXOG LPSDFW WKMLZ BWHBEX®HG BNMHDWD® WRILQFU}
IOR@WDHYV D CDAQWKHS DFW R L WAHKXPAARWBKQFY HUDOO IORRBUSRRO VL]
W R FNUW

. LOLDP .DSSHO PHRHI[FSOERDND B@® WR WW W LIIRFER W

UMUGLQDWKHVRKGH RQ G DMIRARD R J L F D G5 NHH/QWM LD OD W
VHHRDOV .DSSIBOHFLOMADDSHOVWLILHG DERXW *WKH PF
DQEVWXOWVGRWDLOHG DQDO\VLV RD Q/GRH Y6/ REKDI RIHIEL SLWDWL
+RXVWRHIPW@GXULQJ WKH PRQWK RI $XJXVYW DW ZKHQ +DUYH

STA! DARDSFOR DECISIO!

S8QGHUDMLQJY &0ODXVH Rl WKH )LIWK $PHQGPHQW 3SULYELC
IRU SXEHOIZLWK RREHGXYRQ ~ 8 6 &RQVW DPHQG 9 7KH 7DNL
WKH IXQWDP QRWLRQ WKDW WKH JRYHUQPHQW FDQQRW 3IRUF
EXUBHEKL LQ DOO IDLUQHVYV DQG MXVWLFH VKBRXPOWNVERERUQ
Y 8QGWBHVHV 8 6 7KXV 3>Z@KHQ WKH JRYHUQPHQW SK!'
SRWVAD RI DQ LOQOWHUHVW LQ SURSHUW)\ IRU VRPH SXEOLF SXU

FREHQWHD WKH |IRUFBDK REHUHHILY 3&R X,@QFL O 7 DKROQRAJ
$IJHQF\ 8 6 FLWOQWB G WWDWHZHH &RD® 6&R

, Q WD NEDQWWS O DILFRXWMWWDEOLVK WZR HOHPHQWVYWWR KDYH
SOQW/ILIT PXVW HWW DMK R OIGAW RBWRWNVW IRU SXUSRVHV RI WKH

$PHPHQWIDTXINOIBQLWHG 6Y&D\&BYV DS S H D & HO/RIFRS
JHG &KQU -D FOLHAEMM RI WKH 3HDQXW 4XRWD +ROGH!
6WHDW ) G JHG &LU DGGLWLRQDO FLWDWLRQV RPLWWH

YD®WBRSHUW\ LQWHUHVW 3WKH FRXUW PXVW GHWHUPLQH ZKH
DMRXQWHIE AVMRPSHQVDE OB REWL QQ VB RHWHIYQY SHODJLF )LVKLQJ &F
/ 3 YQBW 6WDWHG YJHG &LBELWDWLRQV RPLWWHG

3l @PDJLF IRUPXOD HQDEOHV D FRXUW WR MXGJH LQ HYH

LOWMWHUHQFH ZLWK S U RSSHIDV@W PW L WO 8B RQ PB'Q L WDV G \6 W

8 6 $QG ZKLOH WKH U B LODOHWREPMKEQITXW\ LQWR ZKH'

D WIDQJRHFPXKUUHG XOWLPDWHO\ LV D TXHVWLRQBX@&®DEZ EDVHC
JHG &O DMWMLULQJ WKH FRQ GHR M R\BQ LOIHD M$EHW QD Y

8QLWBANHEW 8 6 VHH BONBRQDEBV)LVK 8 6DW

3>0@ RU@IWBODLPV W XBHRDF WADXDMARQULHV -~
$ JRYHQ@PW D NRFFIX@DRQ\ PRUDQQJ IURP WKBIPS@BIVRILB H

SHPDQHQW SK\VLFDO RFFXIBRUMKQ RA SWREFHWMY ODQKDWWDQ
8 6 WR UHJXODWLRQ ZKLFK SHUPDQHQWO\ GHSU
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HFRQREO\ YLDEOH XMBY REBIKEDWY 6RXWK &DUROLQD &RDVWEL
8 6 RBQH VDKPRVYEFK XVHMGQ &HIDMYVS &RRIY &LW\
1HZ<RUN 8 6 ORH V'SHLFDOO\ WDNLQJV FDQ EH EURNF
PHDQVDWXRQ DQG LPSDFW 7KDW LV WDNLQJV FDQ EH HLWKF
SPDQHQW RU WHPSRUDU\ D@6 W H DONEB DML F DO &U QRQ

$WKW RXWR HDWEE SUR S HW KRQBEVO \WXVYW GHWHUPLQH WKH W
DEBGSHEMULFDQ 3HQPDGLEFW FIB®B\WDNLQJV DV RSSRVHG WI
UKDDWORAOYH SK\WLFDO RFFXSDWLRQ D GGISXBIGYRBAIOOE @KH C
SURBWLIJKWY HYHQ >LI@ WLWOK®DIPA® ©Q MWWIHRE BBEDA HID V V

JHG &LU 7KRMVGQFWLRQ EHWZHHQ SHUPDQHQW DQG V
RQH KD RAXIDFLQ W O WRIR)®H Y HU\ JRYWUMAPWLRQ FRXOG EH FRQVL
WIBRUDBHEDTXHOLQHG &O *B@WHUDOO\ WKH ZRUG WHPSRUDU\
JRYPIIQWDO DFWLYLWLHV ZKLFK LQYROYH DQ RFFXSDQF\ WKEL
LQFRODXMIOBE QG OHW NG 8. D)W YHG &LUZKLOH
SPDQHQW UHIHUV WR WKRVH JRYHUQPHQWDO DFWLYLWLHV P
QRW:EBPFWLYH RU FRQWLQXRXMGIRQ G [DEHQ W/H b UBOSSMWHHE H & R X U
1IROGROBHG WEPWIHQW SK\VLFDO RFFXSDWLRQ  KDG RFFXUU
HVQW OO\ WRRN DQ HIONFWMWQORY SROWISXEOILNFY SURSHUW\ WKDW
3ISWDQHQW DQG FRQWLQXRRYVRIIKWK W R ISDO \S WRSB/@®/ \| PD\ FI
EMDMUVH®OODMORURLD &RDVWDOS&RPPIQ /DWOD
FIMWRLFDO WDNLQJ RFFXUV ZKHQ WKH JRYHUQPHQWWVHHL]HV W
&DTXHOLHG &0 [XWHUH DRNVD JFBUIVRAFRXKEHQ WKH ODQGRZQHL
QRW FRHON GHSULYHG RI| D@6 &DBR QMRLPNIEDME OBWIDYN & D XV E\

8 6

$W XMWKH LV ZKHWKHU WKH JRYHUQPHQ\S H\D® ARMR QV FRQ
FIMWRLFDO IRDER®@D JH PIDQFWHOM@HVDNLQJ LV SK\WLFDO LQ WK
DKW IORRG ZDWHUV SK\VLFD®HD QPG UHG WHKHH \SHIR\BHH WK\D W
UBWY WKH ULORZBAIMR QWKIRQ D SHUPDQHQW EIRLVHELWK D Fi
HQWW @ @DWHIBUWKH VHQVH WKDW WKH SURSHUW\ RZQHUV C
HFRQRBO\ YLDEOH XVH RI WKHLU SURSHUW\ DV D UHVXOW RI \
SWHQWYV R RAH@IYWIWVH FIR €& i RGDNVERZ@HHNY WR *UHFRYHU> @
FREHQOWIRQ IRU D WNEAURBEKHY FRQGHPQDWLRQ SURFHHGLC
EHHIWLW X3/QH & H GY6 V& DWH NS 6

30QWIV KDYH DI©® O/HBHBEBWCKNIHOWW PSRUDU\Y FDWHJRULFDO
W INLURWKH WHPSRUDU\ IORRGLQJ D SHUPDQHQW FDWHJR
G HWVXWF WRLB@DLQWLIIV] SHUVRQDO SUR SHUNBRMIQSX \ V L B DSH WD
IRU NOKBD HVHP HQWYV RQ H®OHIO PR SBHIMW\FRXUW KRZHYHU ILQ(
GLMAWLRQV XQQHFHVVDU\ DV WKH ILUVW WZR DOOHJHG WDNL
WKHHWE 7KXV WKH FRXUW KHUH ZL CHU D% &Z&GIMIKEHD QDO\VLYV W
JRYPQWYIV DFWLRQV FRQVWLWXVFDE® DJEOWNLIBD OR \$ HDUIRTRZHDQ
H DI\ Q W
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, QYW FRQGHPQDWLRQ FDVHV LQ WKH IORRGLQJ FRQWH[W
JR YQIR QW GG A KBR I L WKD S HRQMSFDW\ QDWXUH DUH QRW QHZ
FRWURW KGHIKN BUNDQDBV)LVK 8 6DW EWB®PSH®OYUHHQ
%D\ &R 8 6 : DOO SQLWHBWWWAUHV\8 6 DG W H G
6 WHDWV 'LFNLQ\BR® Q WKH JHGH WRG BQWFXLW GHF
DGV LQJ WHIR RE HEB W K H UQMEE HHIRBHZDW HU UXORII RQWR Sl
SURBWRQVWLWXWHG D WDNLQJ RI D IORZDJHLGDNORHQ¥ E\ L
Y 8BGWSWDWHY YHG &LUSIGJIJKMWMK )HGHUDO &LUFXLW
DS S®L P X®WRGWHR/ & RWQH ZKHWKHU D WDNLQJ DQG VSHFLILFEL
RFAXUGG 7KHWW SURQJ HYDOXDWHY ZKHWKHU *WKH JRYHUQPH:
SURBMQWHUHVW  RU ZKHWKHU *WKH DVVHUWHG LQYD®YLRQ LV
DXWKRBW]H LW\ DQG QRW WKH LQFLGHQWDO RU FRRQVHTXHQW
TXRQGRPELD %DVIGQY2 BRKDWHG §WEOXESEY &W &0 ,Q
RWHKHRWBNKH JRYHUQPHQW PXVW L @W WEG WEBNGUYELHS W RHKH S U
IRUHEB WDV XOW RBHEOH QFAMIRG &0 QW LWEDW\ 8BGW
6WHDW ) G PHE® DQFLGJBHL ) G DW 6ROFG 3WKH
QDWIXQG PDJQLWXGH HRQ WMRIDH PIYRWMWM EEQIPF RIG YHL G HQW GG DW

7KL \R UDIFQ\F O X &IHWHP HUW WKDW 3DQ LQYDVLRQ PXVW DSS|
JRYPMQW DW WKH H[SHQVH RI WKH SURSHUWYRZQPMUH @M RD W
KLVRSHWWWRU DQ H[WHQGHG SHULRG RI WLPH UDWKMUNWKDQ PH
YDOXB

. LWWKLV EDFNJURXQG WKHSBXNDQWBM @ RXQW GHFLGHG
H[SRXQGWO RIDVQ[ IDFWRUV WR FRQVLGHU YH@RRIIGHWHUPLQLQ.
FREHEOMH WEHNHLQY 6 DW  7KBHRWYV VXEVXPLQJ WKH FRQVLGHU
S5LGJBMIHVW LQF@XBHL®YHQ>W@RHDEW\@® SFKDUDFWHU R
ODQG3:UHDVRQMHENERBRIHG FYDPWLRQV ~ DQGGSOWHKRMNIK W\ ~
$UNDQDBIV)LVKRQGHB WDNLQJ ZKLFK ZDV WHPSRUDU\ LQ QDW X
FRGWHUR@V UHPDLQ UHOHY BIQMHIARZ\W KW KIQT XX KM KRYHUQPHQ)
UUWR $GGLFNV DQG %DUNHU FR Q \DVRIEMBE PEHD B W PRSGIK) VD E O H

Al ALY SIS

7KH PRED EHJLQ L WBACHMPHDOVIPHRBIQ QI KDV HVWDEOLVK
FRJOBH SURSHURBEIW WKLV WKH FRXUW ZL@BOOQVNXYBD WR Wk
H[DIPQIIR) R$ UWKDHI DBV )LFRRGBHWLRQV WR HYDOXDWH ZKHWKHU
PHWHLU EXUGHQVREHWKIRIXI®IMUHG D FRP S H D\ITE/DKD WDWK B J
JRHQUMHQW TV DOAML RGN XWH D WD N L QUHKG/EX YA IUSEX H W KZH.D O
GHIHQGDQW KRWWBHO GHIHQ YV HKNHWARFOHQ\H LU MREFRWR @\K B\R Q RW
FRQWEBWHDNLQJ EHFDXVH WKH &RUSV ZDV DFWLQJ XQGHU WKH
RI QHWHNAKH. PR FR Q POKIW W KHVH GHIHQWHWRUMK QRW DSSOLF
JRYPIHQW LV CALRYEDRLSI G L | | VHIU SWLRHS/
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A. The Takings Analyss

3UR S KBV V

30QWIV PXVW KDYH D YDOLG SURSHUW\ LQWHUHVW DW Wk
FREHQWUIBRG@HDVW Y 8QLWHQGBWDWHVJYHG &LU FIQVL
SPDUBSORWDUPHUWD(®RW :DUHKRXVH &R Y 86@LWHG 6WDWHYV

300QWLIIV DUH RZQH UVHER VE BBWDWR ISORZIHBUWHDVHPHQW
2ZQWWLS Rl WKHESHR S RAMDIDWWHYSHFWLYHO\ DQG WKH ODFN RI
H DI OUHR@V LAY S XoMH JHQHUDP®O\ DW 7KH JRYGIWQRRZHYHU
G LIMDH HDWWSODLQWLIIV KROG FRPSHQVDEOH SURSHUW\ LQWHU
IHGHDD O 1DPHO\ WKH JRYHUQPHQW D WJK\E K HVBIBMRWW L WKW HJ F
DJQW IORRGZDWHUV X QGHENLKWYIODDEDYH QR ULJKW WR EH I
EHFBWKHLU RZQ HWWHWKH SFOPY | FRQ VW K X RAGIBRIR)RIG QR QW UR O
$SFRI FK 1 WD RGLILHG DV DPHQGHG LQ UHOHYDQW SI

F OLMWSODLQWLIIVY] ULJKGMYGW R H RESH@MDIDIPR G GLF NV

%DUNHWHG RBRW®

7KH JR YHHBIDWD WK N ODW RUIHS\OKCHAW ZLWK WKH 7DNLQJV &OD
OD2WHV X®SRUW RI WKH JRYHUQPHQWTV ILUVW FRQWHQWLRQ
H [ HPWKHW R Y H UURCELE WARIOM\ Y B Q¥ DRVHU FDXVHG E\ WKH 3FRQVYV
PDMDHIFH RIVOBI@ 8 HR WRK ARQIWR FRQWURGRRRREVVLRQ RI ZDWtH
E\ WXRYHU@QW RQWR SULYDWH SURSHU\RBEWGD® DWERWUXIRALKL
H[FHSV&LRIUBWORR®WRBRMWULFW Y6 .H® U THI
37RLV QRW D FDVH ZKHUHHIFKRIQBRYHE QPIHVQAW POVR VXEMHFW ¢

7KLVFEWE R WKDW N ODHQRAQHUV RI SULYDWH SURSHUWI
IOMZHVHPHQWY LV LQ ®LOHBWHIQOOVBHLFKDUDFWHU RI WKH G
RWKBMHY WKH FKDUDFWHU RI WKH ODQG PD\ EH PRUH FRPSO
WONMWHUPLQDWLRQ :KDW LV PRVW UHOHYDQW WR WKH WD
OBMD WRWKDXVH IORRG ZDWHUV WR HQWHU WKH SURSHUWLHYV
IORRGLQJIXVDVHVGHYLQHG E\ ZKHWKHU L &K BBDRIQWFGI\S WLKED S U F
WR IQRREGIH BDNTXHOLHG &O DVOYWAD\ZHKHWKM SULYDWH SURSFH
LVH& DUPIDDQG DV D UHVLGHQFH RU FRPPHEIFWDOOQ GRHV Q
'HHQGBRWWHQGY WKDW WKH FKDUDFWHU RI WKH ODQG DW L\
3V XWSWWROI®WRREGLWUBRH ZHDWKHU HYHQWYV  LQFOXGLQJ 3SR
DVIPMWHWKZWKH SRROV LPSRXQGHG E\ WKH >$GGLFNV DQG %I
7KH JRYHHIN®R DSSHDUV WR EH DUJXLQJ WKDW WKH FKDUDFWF
ORWEHGEWQ D UHVHUYRLU LQ DQ DUHD RI WKH FRXQWU\ VXVFH¢
SURISMPIBY EH VXVFHSWLEOH WR IORRGLQJ GXULQJ H[WUHPH Z
EXWM.LQGHSHQGHQW IURP WKH |DFW DMK IS G DOKXWEIA VW S U R
UMMRYL. U WKDW RQO\ IORRGHG LQ WKLV FDVH EHFDXVH Rl WKH
DQG %IDPNVH IRU D GLVFXVVLRIQUDD WD X V(YW MU HRIHD SKLFD O
DODHV JHQHUDOO\ VR ®EHGXILHE[OH MRHIQRDWKHU HYHQWYV WKH
SOWIIIVY] ODQG HRSBOBLMGAM EGH WR IORRGLQJ ZLWKRXW WKH
GDWV 7HHRWH WKH FKDUDFWHU RI WKH ODQG DW LVVXH LQ WK
SYDVH SIWRYRW VXEMHFW WR D IORZDJH HDVHPHQW
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SURISMMWR/LQXQGDWLRQ VR WKDW RWKHU SURSHUWLHV ZRXOG
EXGQ® DAGPOREWGBDP NQRZLWD LKW HHEZLOO EH IORRGHG E\ WK
UMMRYL. UQ VXFK FORWKHW WKH JRYHUQPHQ W RE QW URR B B\R KINADWY H
OD@®KH UHVNUHWRRM USIVEMDBGGLFBRUNHUHG &O DWKH
JRYPHQWYIV VHFRQG FRQWHQWLRQ WKDW SODLQWLIIVY] FODL
WKRIFFOHWLRQ RI WK HN$GISR FYORD G RIGVYDRIWHED U YHE0 L&D D W
DQB8RWH DS SURGGHVDMDGPRYY V L GEIHDUNEOR®E/JUHDVRQDE O
L Q YWHAQE/D F N[F5& WD WIDRW®H | HQWBY BH WKDW 36HFWLRQ F RI )O
$FW R VXS SR UW\O VG RZRGFUI/X VQ RIOKW KDLWL QLW\ RI D
FRWWHG DQG RSHUDWHG WR UHGXFH IORRG ULVN ODFN D UL
E\ 10 RIRIBE R WO PRM W IBERW R RIBHFW 7% U DWKLMXPHQW LV
X Q S/AKDH ZRH JORRQRMBUSFW BIRHVVXBWHGH RU EDU WKLV FRXUW!
RYMUDNEQDVY. PV IRU6HD@RGEBEHIDP $GGLFNV YHIZUNIU DW
DFFRWDE@RLQLD Y 8QLWHG GWDWHYHG &LU 32XU UHYLHZ RI WKH
JORRG &RQRVUROVHIFWXV ZLWK WKH ILUP FRQYLFWLRQ WKDW &
LISEGO\ UHSHDO WKBGX@HWALSEFWA LQ 7XFNHU $FWHRRQ® UDFV
6FURQWHHOHW 6 3& RQJUHVV PD\ QRWVRRBUWILGH Wt
MXVREPHQVDWLRQ PXVW EH PDGH ZKHQ SULYDWKARMRSHUW\ LV
ILQGV GHYHIZPOOGMW YV X QWRERYUISDALIEWKDP HW WKHLU EXUGHQ R
HYWWLVKLQJ D YDOLG SURSHUW\ LQWHUHVW

7 D N LIQ FARV
D 1DWXUPDDQIGM \RIRH PG QFWIR Q

L 7LPHXDWQ R INMWNKIDJ

7KHPWIDQG GXUDWLRQ RI WKH JRYHUQPHQW LQYDVLRQ LV
WONEDVEMH BUWNDQDBYV )LVK 8 6DW EWLRUR W
7HHBURPSWHWDEB DK RWUSS 6DW Q 7DKRHHUUDS 6DW
IDWLR@RIO<0&$ Y 8QLWH® GWDWHV 3DUWDEKKH WLPH DQG
GXWDR®RH JRYHUQPHQW DFWLRQ PD\ EH D KQILKEKHWHCHY DQW
WKRVDRQ FRQVWLWXWHY D WRUW RU D WDANHH) & D DXWRHQFRQW
YHG &0 DW J FDRMBGISPWLGY WKH WLPH IDFWRU L@ RWHPSRU
ZKHWKN@J LV RQH RI D S IDWRMD DWBKWURBWXQE G XIUDWBVR Q RI W
IV MWOLDO O\ X Q GRD/GLXNWRIGLIRYGMWXGIL QJ R D KWDNRBGIW Q P
WRXJK RYVWUXFWLRQ PDLQWHQDQFH ® G@GINBISM LEMMW RQ RI W/
SDVSW H VIHDAV | K BWKIPBHS HUPDQHQW IORZDJH HDVHRAHQW RQ SOI
'"HH Q G DQ WX HMBNERRIRVD ISQ GI\BVR U B R ONKHD F E DX HO R ROBVU R P
+D U YZHHHU R Q OK HR Q@ URHPRIUPD VWWRVIHG DBM'HH I TV % U DKLV

7KH SDUWLWKIHQU IRULWKH PRWLRQ WR GLVPLVV GLVSXW
FoB/ UHODWHG RQO\ WR JRYHUQPHQW LQDFWLRQ DV RSSRVH
WKXVGORW VWDWH KOABPIECHHHWPDANRWURQ WR 'LVPLVV DW 30V '
ORWQ WRPLVV DW (&) 1R JRU WKH UHDVRQV VHW IRUWE
UXQJWRH PRWLRQVWIR GEVRRIMN WWGGLFNV %BGEN&O DW
WKRIXRH FEK GHKDW SODLQWLIIVY] FODLPV DUH SURSHUO\ EDVH(
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DXMHQW KRZHYHU |DLON RHRWIHNVE R X BWQIRQWEM DFWLRQV KD
SOWILIIVY] SULYDWH SUR S HUGMBIR BEADAE MOKENY R \QGER DG W \

O RR G M® L QVFKRIQE/X\F VR L RAK HV HARRDIRARR ¥ XEVHTXHQW FKDQJHV W]
DQEBVHUVRIRU MWW WKH |RUHVHKHP® H X W X WEK\M LRRY AW © P
DEWQDW KNUYHPHDWHGVWERHIJWK RI WLRB XDKMKARDSWUIN LHV
DWW JE®RHQW Z R X033 WK DUYBHNL WP HWXW H ® ERBHD QHQW ULJKW WR
LOQXWEDHFKRISHUW\ ZLWK LPSRXQGHG IORRG ZDWHUV 7KXV W

SO@ILL |1V
L L6 H YLFA

$Q R WIKOFEW W K DOWVR/QBMHUDD WLRQ LQ WKH GHWHUPLQDWLRQ F
SUNDQDBIV )LMKMEV@HYHULW\ RI"'WKH L6QWH U | H UKIKD FHH Y HU L W\
IDFWRULD GLITHUHQWLDW L QHBGHIEIHY J ) UR B \BRVRILON WKDW
3> WA@MRDONLQJ LOQTXIHUHY FRQVLGHUDWLRQ RI ZKHWKHU W
ZHUXILEFLHQWO\ VXEVWDQWLDO W,R INHFWVE L DHW DANK I R ¥ b WHW
DVWW Z K HRAHK BRIYWU QP HQW TV L QW H U ISTHAN Q FKHWAL WZKD '$ O/DXIEQVWYVID @
DQG IUHTXHQW HR QRKH KOWRHOLBDW WD NEGHDOWLRG $V WKH
BXSUHBRIW VVBBWREWRUERU /DQG +RWHO &R KM VeKRIWHNG 6 W
KHX®& WHSHDWHG |LIXRYJRIEIDAKNVDHYRUW FR X0 G HTRQWQML W X
HQRXJK 3DZPWROHOBIFW PD\ QRW EH HQRXJK D FRQWLQXDQFH F
IRU DLWJW WLPH PD\ SURYH >D WDNLQJ@ (YHU\ VXFFHVVLYF
HY LQEHH 8 6 VHHRD®OIXVE\8 6DW KROGLQJ WKDW
UHHSYHG RYHUIOLJKWY RI JRYHUQPHQWDO DLUFUDIW DERYH D
FROWBURSHUW\ PD\ EH WDNHQ E\ WXBMEG ¥R/ LR RU Z DWW K Qa/
LOQHFEOWFXUULQJ LQXQGDWLRQ GXH WR BDDXWKRDGEWIE >J@RY
6WHDW ) G &W &0 KROQJ WKH JRYHUQPHQW OLDEOH IRU \
HIVH QW FLWLQJ QXAKKKWGWR/L WIWHHYW L Q X QFSFOQWNGRIR/MMHO D Q G
FRQWRRYHUIORZ FDQ JLYH ULVH WR D BHBIEQWHSNGRD QHQW W

ORBRHU HYHQ D VLQJOH IORRGLQJ HYHQW PD\ JLYH ULVH
D SHDWH QMWW IWWWR 3SXUSRVHO\ IORRG>@ D SURSHUW\ RQFH DQ
VROLWKHUHWHEHD X[ Y SWHWVHG G &O ,Q WKDW HYHQW
SGHIHQ@MIFQWLRQV PD\ EH YL VR\G b QWRMENPMIDWD UHVHUYLQJ D
|OMZHVHPHQW RYHU WKH DGl BRW G BOS BRS B WAMRRN DRPIODW H G

8 6DW KROGLQJ WKDW D SHUPDQHQW SK\VLFDO WDNLQJ RF
LQGLOR >ZDV@ SHUPLWW HGINGRYWDRQ RVK K LPUWHHRLVHY = ZKHQ
JRYPMH QW UHVHUYHG D =RRQG\LLY@GREB® BIQIK \W R’

+HUHLGWLIIV FRQWHQG W K DWVRWKHY X DARNGH UQ MHQ MWD V |
IORR&WEY BWHHPSWHG >WKHLU@ ULJKW WR XVH DQG HQMR\ WK

LOWMHVWY WKH\ RZQHG LQ W K H UPX®RULHU ENFRSHHFPWON\GY HDYHAJ B W R
FRQWBWHDNLQJ ~W3OAR V%S PUWDVVHUWLRQ SODLQWLIIV QR
JR YR QW GEAMBRRJ FDXVHG 3>W@KH GLVUXSWLRQ RI WKHLU C
SURSMLWKH GHVWUXFWLRQ RI WKHLU UHDO DQG SHUVRQDO Sl
KR/ DQG @A IRU DQ H[WHGIBM G SHKSEKRG/L]H WKDW WKH IORF
SUMWWIHG DFFHVV WR DQG IURP WKHLU SURSHUW\ FDXVLQJ W
SHBRGRQJ DIWHU WKH ZDWHU UHFHGHQ GDLEFWMIRP QW A 16V X\DHJ \RU B
SURBM,G2Q WKH RWKHR YRI@Q® DWVVHUWV WKDW WKH VHYHULW
ILQGLQJ RIOQR/OEBFDXVH UHSDLUDEOH GDPDJH UHVXOWLQJ II
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VLOIJBDRRBQW LV QRMYWHWIR SD\SW WKDW FDQ VXSSRUW D FODL
XQGWKIHWK $PHQGPHQW ~ 'HI TV %U DW BWUHVVLQJ WKD
FDSBHERASDLU E\ WKH WLPH RI WULDO WKH JRGBI®D QIR HRYW DVV}
SWISRURDPU LV 3PDQLIHVWO\ GLIIHUHQW IURP WKH W\SH RI LQN
$PHPGH QW FO®EEGR@WMO\ WKH JRYHUQPHQW PDLQWDLQV WKDW
SVIQ LDIQAW IORRG L QUVBHIUSHY G B UEDHADEY WKDW P IRXBUEIRENG VD FW X D
H[SHOIV® WKWXW GDPDJH DWWULEXWDEOH WR WKH JRYHUQPHQ
PDQV RVKH SURGHIWWLHV

7KHORRGIDW LVVXHHKBH\R @E@WIQG ZDV VXIILFLHQWO\ VH)
WKHMO RI D FRPSHQVDEOH WDNLQJ 7KH JRYHUQPHQWV VXJ.
FREH@EWOM WDNLQJ EHFDXVH LW ZDV WHPSRUDU\ DQG FRQILQH
ZDWH(WY HQ DOMKOY HQW RI WKLV QDWXUH ZHUH LQVXIILFLHQW WF
IUHTXHQF\ IRV WRUPYV LQ WKH UHJLRQ ERWK EHIRUWKBIQG VL
+HDUWRPVWKH 7D\ORU VWRUP WKH DQG IMWRUPY 7URS
WKH HUNHVFM VWRSBLFDO 6WRUP $OOLVRQ LOVXIHWBWG WKH 7
WKWDKMLY ZDV PRUH WK D Q QDG WINTSHAD, WHRGEHHHIASQUR/ RV
.DSHO QRWLQJ WKDW +DUY MQRWRXFRHISEN P W B G QU Q ONK ADU
ZKH@WY RFFXUUHG ,QGHHG WKLV ZDV QRW WKH ILUVW WLF
RZQHG QBQWRIBSY LWVHOI KDG IXOO\ DQWLFLSDWHG D VWRUF
UKFUHQBH RPLODWRUSWRIGKFLQJ FRPSDUDBEI®\UWRQRBEPXU UH
DJQ 6 HHU .DSSHONDWLQJ WKDW 3>W@KHUH LV D SUREDEL
WR ¥YEERXOGSSKID DJDLQ LR YWKHIHI $I& GGG %DUNHU ZDWHUVKHC
RQIQRWLQJ WKH *LQHYLWDEO\ UHFXUULQJ FRQWLQXD
PDJQXIGWMY WKDW FRXOG KDYH LPSDFWV VLPLODU WR WKRVH R
HEHPMWDW WKH JRYHUQPHQW ZRXOG RW WWR BN VIHNVPRXIHK WDWYR |
GRZQN\DWUD QN lBHQIW O\ LQ D IXWXUH VWRUP WKDQ LW GLG GXUL
&RUSVDRISE UN K HS O/BR ¥EHDAW KIHWWHU &RQWURO 0DQXDO +HQFH 1
LQHEOWEQW RI D | XWX UHRIVWPDUR IRW X¥EBQILW FDQ EH H[SHFWH(
JRYPMQW ZRXOG VLPLODUO\ LPSRXQGMWR W ¥ K QRVR ZEEWE@EW L | |V
FDWURSKLF IORRGLQJ GRZQVWUHDP $V D UHVXOW WKH OLN
ZHLIKMRO NOQ RDYRI W KH IPQFRPSHQVDEOH WDNLQJ

7KNMLIQEGKWPUFDXVHG WR SODH®WVMW HGWREHOWSUHYHQWL
QRDPHXDQG HQMR\PHQW LV DOVR UHOHYDQW WR WKH VHYHU
VHYBIUHHW LQ VERWEHDDHY W L Pl VRIUKBRPIOMHBN LQ PXOWLSOH
L QDVEW \G HWRN R BN QVBHUD/AR QDO SURSHUW\ FDXVLQJ VWUXFWXUD
SURISMKXIQV QKDELWDEOH RU XQXVDEOH XQWLO UHSDLUV FRXOC
HMQ KQ PDVH RI WKH 3RSRYLFL UHVLGHQFH ZKHUH ZDWHU FD

7KH JRYH QWM DYHUV WKDW SODLQWLIIV VXIITHUHG 3QR O
SURBWLIJKWYV" GLITHULQJ IURP WKRVH RI SWBBMXDUQERARH RWR
IORRGHGY W% UHIDW %XW FRQWUDU\ WR WKH JRYHUQPHQWT\
SOWILIIVY]Y SURSHUW\ GLG GLIIHU IURP WKDW H[SHULHQFHG E\
E\ WKWRWWVHOI EXW E\ WKAWHWRXKQGPHIQWGCGIOPYV DQG WKDW L
OB\ QIXEVMHFW KH JRYHUQPHQW UHVHUYHV WKH ULJKW WR UHSEH
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HOQMWVHKH KRPH VHHSDJH DURXQG WKH IRXQHFHAUWLR QWRDXVHG V!
SRRBYLFL 6 RIRE XRPV H[SUHVVHGVKXKEQRAHUGEDAYNEHRX Y OVK H
DEERIGRLYWH VRLO I[URP WKH FRPSRVLWLRQ RI WKH ZDWHU LYV
SIHFIDOWBRIDO DQG GHDG DQLPDO PDWHU LGWMOHDIQIRBKHPLLFDOV -~
*LYHQWMWKD ZDWHU DW WIDN \MELBIEG BV RREHWMILIRHUA LHZEVWHN ZD W |
ZLWKX JWMHMJ SRWHQWLDO WR KDUERU SDWKRJHQV LQFOXGLQJ
RUQDAWHULDO ~ WKHVH IHDUV DUH QRRRIQURXQGHG 7U

)XUWWRUH ZKLOH ZDWHU ZDV SUHVHQW LW SUHYHQWHG E
SURISMLHWK VRPH DFFHVVLEGH RQMIIE\ Z D WIHRMX URWW E O\
WKPRBQW RI ZDWHU WKDW DFWXDOO\ HQ RIH UDBHE O KAMX ¥ ¥V U X F W
OMVWKID@HNYKIULW\ RI WKH ZDWHU OHYHO RXWVBHHUWKH VWU)>

RV YHGLHQW 7KH VWUHHWY LQ WKHVH DUHDV ZHU
VIHRWKDW FKDQ Q HWR WA BPMWHHUODPIRQ RI VWUHHW OHYHOV LV
HOWLRQ RI VWUXFWXUHY E\ DW OHDVW LQFKHVY PHDQLQJ W
VWWYVY DQG ODZQV WKDQ LQ WWKHEVLWUXFWXUHY WKHPVHOYHYV

$OVIRIB QW WR WKHUWHEM MIXEVQR@®ALDO GHFOLQH LQ SUF

E\ WIKOHRRYGI QW DNHEL KRRBILODU HYHQWYV LQ WKH IXWXUH 7KH F
QRAMLRH PHO® WMWY HE [[DWDWWH KDW UHTXLUHV D VHOOHU RI UHVLGHQ
GLORWER W HID WX D FEKIONWUK/H ISWES ORFDWHG ZKROO\ RU SDUWLI
VXEWM WR FRQWUROOHG LQXQGDWLRQ E\ WKH &RUSV DQG ZKH
BHHH[ BERGIP G : HVYWHVWODZ WKURXHK W IH H @EWRIHW K

WKIJ @Q@WKH SURSHUWLHY DW LVVXH KHUH IDOO ZLWKLQ WK
DGYHWP®SDFW Rl WKHG@RFHG Q0 R R BR QU NRHIN VWHDIEIHI WL V
$GCGRWIODU % HOMLW HG DWR GIUG BB GWKDKAL VONRLQG JHQHUDOO\ FI
LQRSHYWOXH Rl DMRSHBMWD OWKRXJK KH GLG QRW VSHFLILFD
SURISMLBYROYHG KHUH 7U W R %HOO :KLOH WKF
KLMWAL RFROQGALIEHG O\ TXDOLWDWLYHH T @RW DIVX D Q W\ B BW/RINY HL ¥ L W
E\ QIMW XXDOLWDWLYH LQTXLU\ ODFNLQJ DQ\ GHILQLWH TXDQ
DMR X QWD RD JBHDAXWD W WX Q¥ WHKH RD 8 W K R XWHKGI@ITL\P MQ\ GLG QRW
S U RBYHL DXADL W D WHY\RHW B QI DV RBHEWLHY WKHUH LV OLWWOH UR
FRXWBQV DERXW WKH VHYHUH LPSDFW RI WKLV NLQG RI IORR
PDWW YDOBE XMW KBHBH RI MFHFXDQWLWDWLYH FDOFXODWLRQ"
GLYF®IKRVH FRQFOXVLRQV J/LNHZLVH OU 'HDOYV H[SHUW RS
SURISMEWXIIHU>HG@ SHUPDQHQW GDPDJH GDPDJH WKDW ZRXC
UKTYBNG IICADQW DPRXQW RI LQYHVWPHQW DQG ULVN RI FDSL\
EDFR YH@® KDELWDEOH "HDPOSWHU LQVSHFWLQJ WKH UHVLGHQ
LQ WRIGUKIH OU 'HDO LGHQWLILHG QHDUE\GFREBBWBEOH VDOHYV
JHQHBDOO\ H FRQFOXGHG *>W@KDW WKH LQXQGDWHG SURSH
GLIPQRM LQ SULFH OHYHOV ~ 7U W R '"HD O

7KH JRYYHBRPQWDLQV WKDW WKH WHVWLPRQ\ RV@ %HOO
WKDKMH |ORGGMIDFWYV WR WKH >W@ULDO >S@URSHUWLHY ZHUI
VXIJWEY WKDW VXFK LPSDFWV GR QRW IJRMH WWR WARHYDHINDHO RI
WRHVIEQRHQWYIV DVVHUWLRQ W QR URIRFONG VEKID \& LSVKR 8 M U WH LK
UMAMRH G WRIQRRGSERKY LV QRW D UHOHYDQW FRQVLE&HUDWLRQ |
$UNDQDBIV)LVK 8 6DW ILQGIFREBMDEOH WDNLQJ HYHQ WKRX.

Appx32



Case: 23-1363  Document: 22 Page: 110 Filed: 06/12/2023

I"H$%68 & ()*+),-,,&)!./%%%01*23$45%6 7, %%%.89%$:%&6;& ;&% %%<"=$%>>%17% @7

GDPJHUWD L Q F R XHOGS EEFHR RMFSCEOLRID W L R Q VIR FDIDW)YRUH W NLQVR Q

8 6DW KBDXDW QR XVH WR ZKLFK >SODLQWLII@ FRXOG VXE'
UKAEDPWLRQ HIIRUWYV FKDQJHG WKH IDFW WKDW WKH ODQG ZDV
WR SDWIRHQ DB®E HH RW H U Q RHKGMMIVP LQDOQWW@E®DLP EDVHG R(
JRYQIQAD X/ BDPH WR SURSHUW\ FRXOG QR WHBA\HISEW B VORI G L
UHS UY BF DWURSKLF GDPDJH FDQ RIWHQ EH PHQGHG E\ HQRXJI
PHUFDSDFLW\ IRU UHSD LW WIKWBW\ZDI\ WKW KIDWPHLWVHOI )XUW
JRYQWQWYIV DUIJXPHQW WKDW WKH DELOLW\ WR UHSDLU GDPD
LIRYL OLDELOLW)\ R QKWMKXONHSERKHIPHQW H)OWRKUH RI WKH IORRGL
KHU 30DPRWHPY@DQ\LI QRW GIRWAVE HH GHWDE QJHSDLU WKHLU UH|
SURBMLI QRW WKHLU SHUVRQDO SURSHUW\ EXW WKH WDNLQJ
DEDG\ LQFXUUHG LW HQFRPSDVVHV D ORVV RI WERMESIWRSHUW
LQRXRIQV RQWR WKHLU ODQG D QG R\DW REWOHEHSIOMR B H\H U F K X V
DEGMRHSDLU WKHLU SURSHUW)\ LV OLNHZLVH LUUHOHYDQW WR
LQGE AR BRINDE URS HWW \Q RG HIHMRRSWH WKDW DQ DFWLRQ ZKLF
S U RISMD\® I L OHYWUB®J WKH ULJKW WR GR VR DJDLQ LV QRW D V
SURBMZQHU FDQ DW JUHDW LQFRQYHQLHQFH DQG H[SHQVH
ORHRY BUKRYGI®RI QW IDLOV WR FRQVLGHU WKDW VRPH SODLQWLI
WKHMMDU\ UHSDLUV WR UHQGHU WKHLU KRPHV KDELWDEOH
QRWROR M/{[ KLV SURSHUW\ ZDV IRUFHG W(RJ PLRQY BDDL DH\U DOVG WEk
WH RI WULDO WR  +RIOUG

/ILNHALWKHWOVIRIFWHG SURSHUW\ RZQHUV UHBEREWHHG LQ
WR ZKMWKH RYHUQPHQW GHSULYHG SODLQWLIIV RI WKHLU UL
, QVUIFH SURFHHGYVY WKDW PLWISRAMIHSWRN DWPRIOMWURHBXWR UH
GDPIJHY QR ZD\ OHVVHQV WKH GHJUHH RI KDUP FDXVHG E\ WKFt
7KH WDIBWVUXH RI RWKHU JRYHUQPHQW HHG@HMWK ID(QSVLIIV |
JUDWYV SHIGHHQW DZDUGV RI DLG HISRMWRRDRVH FRBINYMNN QRIG W KH
VR S@QNWLQIY EBIBWQW WR GBMDWHODL WWOH EHDULQJ RQ ZKHWKF
HHFHW D WDNLQJ LQLWLDOO\

*LYHQ RWwKY¥W GDPDJH FDXVHG WR SODLQWLIIVY] UHDO DQC
LQDWWRLH[HUFLVH WKH ULJKW WR H[FOXGH IORRGZDWHUV WI
HOQMKRHUWSURSHUW\ WKH KLJK OLNHOLKRRG BRIRUWHAXIURIQ QRJ IOFK
SURBWMDOXHYV WKH FRXUW ILQGV WKDW WKH VHYHULW\ FDOF X

LLY% HQWIKMR YW UMW H

$QRWKRIGHUDWLRQ LQ WKH WDNLQJV DQDO\VLV LV ZKHW
EHQHRWWRWHQW DW WKH H[SHQVH BL@®XRQMHMURSEWDM RZQHU
DV RSSRWRWLEPHHUH *FRQVHTXHGSULPD/AV ULRQVIE D W 7 K HQG®IL
EHWZHKIEE BVXIFRWYY RI SURSHUW\ E\ JRYHUQP HNW® IFWLRQ DUH
ZKLFK IBAB O\ FR Q\DHIr VB BVEIMM FV R D W R WQ/R \D SFERE\IHW R U
QRWDDDW\ WR GLVW LIQH® LGUKIH PRI ZWKH JRYHU QWHQWV DFW
GHY PR RURBMRU L WIQ RIMEKW X BDE B H IWWHHIPWHG SURSHUW\ RZC
DUHMLOHG WR MXV IR GRS & HDPV MRUR  JD W ,GHWDVH RI
$GGLRN® DUNHU WKH JRY HR Q/REEQ@W DUAMRHLY HESE QUOP R 1 W K H
SYIVH SURSANNK DK H \G BRIVHEGWR Z GAPWHR X VLW RARKAHQ B/ R/L
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VXURHWR VD\ WKDW FRQVLURWHKRW/ZXPKLWR R HR B XMKSRYGGLFNV
| O RRIEEW B U RWHK BFRPINQ W S GRE GIHW HSSWR SH/UI R BB WE G

E0Q R Q R\@Y XV B-U Y VN7 U WR  7KRPDRL RH) FXHOADXY J

X SUMDS URS WMVHLWKHVURP VHYHUH IORRGLQJ

7KH JRYHQUYBHY WKDW 3WKH GLUHFW UHVXOW RI WKEF

WHKHVNBWWURSKLF GRZQVWUHDP IORRGLQJ DQG 3>W@KDW V
FRQQHEWLRIGFOQMH +DUYH\ ZDV PHUHO\ D FRQVHTXHQWLDO UH
SUFHI G HQW MWW RWKHVZIWBDRKBHDH W KN BICSEDWE ODQG ZDV D
UMGXDHOFWIRI JRYHUQPHQW DFWELIR R X URB-BW K BB SU RBSH.WWH\G 6

&W &O ILQQGALKDW WKH LQMXU\ WR SODLQWLIIfV UDLO
M H QMM K PDW K D Y HGD RBV®!I FV UADMVQ @WRW FRPSHQVDEOH DV D WD
LEM\ ZDFLGHQWDO DQG LQGLUHPF VW RWORHEMMKINEFBBEWRPRQW DF'
ZKLEK QH I KW\EEREWW HDP SURSHUWLHY DUH WKRVHKHEKLFK FDX\
G DIPJ RSW@/IMIS UR S HZDDWKLWW IBEW UHVXOW RI WKH JRYHUQPHQWV
PRGLILFR@BSBMLRQ RI WKH $G G LIFM YV HD\Q BEW RBKDFUW K D W
S O@WVIMIS U R S HIU M WIHRWQHRI QOMLY @ L VQKW |G D P V 1S IFORRIR BLUUYYRH
|ORR @ KQWBHE \ S O CDLQYAOLY NYR FY G P DZHHWHRPM U H O \ TRRHIOWA K BI©
Z H WHK HGXF RUGR U HO WL R IRID LS @ | GREDXQE\ 8 6DW VHH
DOY¥BHVVS 6 DW 3>@®LV QDFMHR|I WHPSRUDU\ IORRGLQJ RU RI FR
LEM\ VEX SHUPDQHQW FRQGLWLRQ UHVXOWLQJ IURP WKH HU
OD@GVMBEMMWR I[UHTXHQW RYHUIORZWVKH RDQRIWNEK H BNB/GRIDHE UL Y
% D U NGIRRFEROWEDW L 11V SURSHUWLH VD QRRFG MK A DRVRICRAQV R IX K H
DQGLW KRBD W XRD + D UYSRBSUGDWEHQHILW WR W KGI HRF ¥$HIED P HQ W
RLQNMDUFVLIQLILF DIDW LISUWRISIH QRARTK HIRK HVY WDKAW RU ZHLJKV LQ
RI SAMLQW

E , QA L R QIR OHHRAOEH

SUNDQDBYV )LYK[MWIMHY WKH FRXUW WR DVVHVV 3WKH GH.
LOQYRMY LOQWHQGHG RU LV WKH IRUHVHHDEOH UHVXOW RI DXW
SWEONRFFXUV HLWKHU ZKHUH WKH JRYHUQPHQW LQWHQGHC
LQ Y&V WKHF®L QDWXUDO RU SUREDEOH UHVXOW RI DQ DXW
RURB VHTXHQU\Y LD CLIGFMV H G &1\ GAJ IOHH LD B W& FOQV T X R WIRQIX P E L D
%DVLQ 2UFRDEXGSS DWKH S$HUBHVRI WKPF &ILYMKIRED QD W *D P H
)WWKDFYWRHH 8 6 DW 3L QW QVGHHE R UM VNIBSK VWD G G H G
PDNHY LQGMK D WI RUKRHLRPY XV D O FWWSEHHVHQW WR VXSSRUW WKH IL
6HH %\DUQH G DW:>®@WLIIV QHHG QRW DOOHJH RU SURYH WKE
L ®I\W GMIE WDNH SURSHURQ DIRYBH QMBIG EFW WKH QDWXUDO I
FRQWHIQFHWLEIK HITHFW VXFK DQ HQGXULQJ LQYDVLRQ RI SOD
RWHKBHPHQWY RI D FRPSHQVDEOH WD NLQHVS H LEHV QU QIHS B U DY
LQUAIMAKH WZR IDFWR PVRDUBHFQ QWEH BB B RMME IRUHVHHDELOL'
L VQDR EIMHHFON IRUHVHHDEOH UH V X.(WH @ QrHIBRMRK-RR BV BHPH® @/ K H
&RY SELWWDWSI\G 3> @W ZRXOG ERUGHU RQ WKH H[W
JRYPMHQW LQWHQGHG D WDNLQJ E\ WKDW ZKLFK QR KXPDQ NQ
&ROXPELRUFDADLY) 6XSS DWKFK >WNVXHOUH@ QRW WKH GLUHFW
SUREEHQFRTXHQFH>V@ Rl WKH *RYHUQPHQWSfV DFW DQG IRU '
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LBEEG +HUHRW®HOQWG IRUHVHHD E L O4AMRADZXH/BHEIERUWHWWHBEM DUV R(
LW I|IRUHYVHBGEGEMBIGWVIL UV W

L )R U H\DHAL\OIF %6 DRLO

: KHWKWMKH DVVHUWHG LQYDVLRQ LV WKH SGLUHFW QDWX
DEWW\" LV D FULWLFDO SDU&R B K MWEKLH2 WHBANUIIY V6 X Q B ODWAL V
3IXW RWKHWPY WKH FRXUW VKRWGWEKHIWSH O RRGH (KHAD HR @ZWHK H
SURBEMDV WKH SUHGLFWDEOH UHVXZAAWIFHMWKHN IRDPMUQPHQW C
FL1OABD XL Q HWWWQRLWHG 68WIDWHYV , I WKH PRVW WKDW FDQ
WKWKH JRYHIOFWRAHWQ WYM RQO\ 3D FRQWULEXWLQJ IDFWRU WRZL
WKH IQRRGQJ *WKH QDWXUDO RU SUREDEOH FRQVHTXHQFH" R
PD\KMILQ WKH SURSHU IRUXP IRU VXFK DQ LOQOPNETHRYWBWLRU FR
WINKRPELD 20FVKQUGG 6XSS DW

7KH LOF DWVHUWHG KHUH E\ SODLQWLIIV LV WKDW RI LPS
WKHRBHIWLHY UHVXOWLQJ IURP PR KlitH R RRIDR ME Q@ PN WIREG VRISRIQ C
RI WKH $ @GL®EMDNY DBIOQ WRI@QMBHCIWKH LQXQGDWLRQ RI SULYDW
IURWKH UHVHUYRLU SRROV EHKLQG HDFK>GRBPEHMWINKH SUHG
DEWQ 30V 1 %U DW 3O0DLQWLUIXLGR BVBRUW KU SYVDYO BDW
SNQHZUWRZKOG EH UHF XU U HIPWY JQUGRIUPYVR+ DEXYHK\@ OVKDW WK H
IRUHE®IHW\ Rl SODLQWLIIV] SURSHUWLHV IORRGLQJ ZDV REYL
DUBFDWHG ZLWK LR SFRN LAB[LRX W KHHHEIMNV HUY RL UV

'"HHQGDIQWWUHVSRQVH SRMMX ORDKWANKZNYB®MO ZDV QRW
IRUHE®HDHIHQGDQW ILUVW DUJXHV WKDW WKH IORRGLQJ RI S

QRW HRIDHEWDXVEHAXUULFZDY BWUDRWU GU O RGLHIVR UP' HJV

%U DWBGLGEDSDOMABPX KWWGHIHQGDQW HRUHHGHNY RNRHIWQ PPH Q W
DEWQ U SKRISRVHV RI WKLV >IRUHVHHDELOLW\@ DQDO\VLV VI
FRQXWWHKB GDWKHLWQ,GDW KH7JRWPHOQW DYHUV WKDW 3>W@ KH
NQRZOWMOADW @ WLPH >ZDV@ W KDWOR WERIHY@ W5 RH.VF XQORDAU RHD
LWVGD U HW/X R U S UREEBOM SKBVLQ RULJLQDO $GGLWLRQ
JRYPIIQW DUJXHV WKDW WKH &R U SVGEIBGKEROVL VR B IR DN KMV B\ K W |
3URW LQ WKH V' . DQG WKDW 3>W@R ILQG RWKHUZLVH ZRXO(

XQIRUMKVIED QL]DGDMRQ °

"HIHQ WD ) OOW KRIOFWHQWLRQ WKDW IRUHVHHDELOLW\ LQ
PHDXWHG IURP WKH YLHZSRLQW Rl WKH JRYHUQPHQW LQ WKH
'IPV ZHUH FRQWQRWX BE®SEHRF D X VR UM B E L O L W\ KLROXFRXW. LE\H VR
FR Q\DW @HREMB R UW DEHNIOQ C/OW KN SQ @V RH \WRHIBIE/LIHO L W \
DQMY )RUHVHIDERQ@MWRDLQWHQW ZKLFK PRUH DSWO\ DFFRX
SRWRIGVLY QRWVPHDVXUHG IURP WKH YLHZSRHBIDD RW WIKH D@ Y F
REMHNH LOFKLBRKRUVWE®RQQ 8 BW FRQVLGHULQJ ZKHWK
UKWY RI WKH JRYHUQPHQW DFWLRQV FR&D@EG) XDYUHS BHHD REM |

HODLQLQJ KRZ WKH IRUHVHHDELOLW\ LQTXLU\ GHSHQGYV
H[SHFKDW YOFKRKXHRG [RODKDW LV ZRXOG DQ REMHFWLYH SHLU
WKWDKMH DFWXDO UHVXOWYV ZKLFK RFFXUUHG ZRXOG KDYH EHH(
WKH URFPOIW TV "D FRHHMRKWMKH & RUSY VXEMHFWLYHEARBQUHVDZ WK
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REMHRMHVHHDELOLW\ EXW LW LV QRW WKH RQO\ FRQVLGHUI
ZKHWIRNMBHDELOLW\ LV PHDVXUHG LQ WKH v V. RU HYHC
WKHERWY GHIHQGDQW VK R BI@ X DWKD RFERDIGH MPERERBBY'S H H
JRYPIQRZQHG ODQG

+HUKH WO'HQFH GHPRQVWUDWHY WKH &RUSV ZDV DZDUH R
WKBEWLDO FRQVWUXFWLRQ RI WKH GDPV DQG DW HYHU\ SRLQ\
DQG %BHNNHRIZARKOG DW VRE 8 UBRWAGIFE HY KR Y H URPGIHIGV OD Q G

LOXWGQ@LBDWH SURSHUWLHY $V HDUO\ DV WKH V WKH &R
H[FHSWORMWIH VL]H ZHUH SRVVLEOH LQ WRKIH PHSEDXH WARKH PEHRWUISF

Q R WQW&K H '"HILQLWH 3URMHFW 5HSRUW WKDW WKH %XIIDOR
D DHVMIEFW WR DOO RI WKH R VRERN BN DVMREEWPKEDR IDQF 8 KD V
SWHQWHBRPFXKUUHQFH BRAWDEVMOR PRFRYBIDUJHU W 6B WK Vv

7KH +HDRURH VWRWLFK VHUYHG DV D EDVLV IRU WKH GHVLJ
LQFHOHVHUYRLU RFFXUUHG RQO\ 6HI® B$ GERQ W WZKDWW VWRK H R |
+HDUWRP \RFFXUUHG XQGHU PHWHRURORJLFDO FRQGLWLRQV W
DSBILPWHG FORVHO\ RYHU WKH %R VDIDERR® CKSR/X FRIDVH G MK H G V
SRROHKM\RQG WKH H[WHQRZ @B ORGHRBMHQ®BOKH GX@L WKH
OHWALRI WKH VWUXFWXUHV  Z KEHHE DY B OWARHY GEXG WSO \F R V W
XQO®WWHO\ GHWHUPLQLQJ WKDW 3WKH H[SHFWHG GDPDJHV RI L
EHVOMKDQ WKH IFRV VGFGIDEWGHRIWD O O 7KRPDR DEMMEY HO\
UNBRQ@IESHUVRQ LW ZD Y KHRWKHHTIRN@EERKCHRK H O HYIHWD WK H\ (
ZDPWHUHO\ D TXHVIVQHBRY RRH DKMIEBE R W W R @ R/ D &8 WHDWY K H
HYWQIMKLRFFXUUHG DOWKRXJK WKH\ WRRN VRPH WLPH ZHUH

>SIRYRHOW TV DFWLRQV@ ,| HQIJLQHHUV K@K NWZXBLGIG W KHKD;
SWGH FWKHDBNZRFFXUUHG - ) 6UES $SFFERUQJBYRHDVXULQJ
IRUHE®ILEW\ LQ DV GHIHQ G DRQPRRDGRGBIRERN DHDMD 8 ¥V W R

FOMRYR +DUYH\ ZHUH REMHFWLYHO\ IRUHVHHDEOH

% XW MNMOH WW LVVXH KHUH GRHV QRW FRHELG ®LFE\HQGQ &LV
%DUNHKRUBR/§I LFDREBRRRQFRDLQWHQDQFHZBV RIHRD RV Q J
FRQWQJ ZHOO LQWR WMKH NHD DY) GREM) RXEGBVVLYH LQVWDQFH
ONBLKRRG RI RFFXUUHQFH RI 10RR®ZSRR® D HIQFBNHKEHLD J %R Y H U
DQG V WKB SRUSMWBHE L QJOWHMDBRRO VLIHV ZHUH KLJKO\ <
VWXB\WRHSV LQ WKH V H[S CSMHRmIEQWKDDW WK R Q R\ZK H UH V F
FRQGX2AU G OHD G ORR OBHUUMD QH GW- SRRWV ,Q D
PHPRUD Q BXP& RV& BRI WK H (@RIL QN HMEKMQ* BUW R Q GTBNG V
QRWKHBE WWKH & RUSV VKRXOG 3GHYHORS D KLVWRU\ DQG UDWLR
LISRYL IORRGL QW H Q DRRXMZIEW RHIIORZDJH HDVHPHQW RU RWK
6HY; DW $ QRBWVRQ UHSRUW HFKREH® VIIPLODU WKRXJK
86 % ( %XIIDOR %D\RX ,QVSHFWLRQ 5HSRUW 3'HYHOR
HY XQW\ SODIREYGKEW LQ WKH SRVLWLRQ RI KDYLQJ WR IORRC
ZLWKKHRBRPSDQ\LQJ GDPDJHV LQ RUGHU MR ®UR WE FVWK B RZYQAMQNA
VHHHIDUMXVWRUP ~

/DWHRQWY RQO\ PDJQLILHG WKH ULVN RZQEBRREBILQGE EH\RQ

UK@HULQMWIXKMOQHEAMDSURXQG ODUFK RI D VHULHV RI VWRU
URR G IGRRGV L% & BNWK DV KGHSAD/MHEM ¥H HU RV
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TKRPV 7KLBOYWQRZQ DUDWKKHWLQJ HIITHFW ~ GHPROQMMBUDWH G
VWRADY QRW QHFHVVDU\ WR2AUMEBERINHARE RV BHFXWRRB BREBYVDWI
F R X OYGWKRHDHP HH F &\H HU RV TKRPDV 7KH &RUSV LQ WKH
V DZDWHQRWHDVHG ULVN VXUYH\HGVEBRBBWBELIRY LQ WKH
JRYIIQW ODQG WR KDYH D ILUPHU LGHD DYI®RRGKUH[WHQW
KRDV 2QH VXFK ILHOG VWXG\ ZDV FRQGXFWHG DQG FF
VWXZADRFSOHWHG LORW IRQMWHEGWLWKDW WKH &RUSV EHOLHYH(

WKHMBW RI JRREZQ@®BHR@W S BiR EDAVQ WAH@D BERD WRIG BIHUH

MWWV UXH WKDW 7URSLFDO 6 WRIWPN-AIUNHMWE DK HHUHH F R U G

PD W OKRZWWSKRIROV IR IDWIGLW L IDWWHQGDQW IORRWLEDJ RI SU
PLEXP REMHFWLYHO\ IRUHRMWPHDDBDOW X GHIXORHD QRW H[FXOSD\
JR YOI QRVO LADLFRALMD F W LRYGIND KR J ROPHHQ WV X J J H VOIDP HAGK O R/VAKHK/H
ZHUH @IRGLUHFW QDWXUDO RU SUREDEOH UHVXOW  EHFDXVH
VLIDEWQGHYHQWSESN RI WKH UHVHUYRLUV ~ 'HI IV %U DW
(VVHQ@OMKH JRYHUQPHQW VXJJHVWY WKDW EHFDXVH WKH SUR
GHRISOLE KRIPVQB EXVLQHVVHV R FRCRA/MGNRAHRHRPEOIDAEOBA R |
WKH WVVKRXOG QRW EH KHOG UHVSRQVLEOH IRU WKH UHVXC
PLMBIBSOLHY WKH IRUHVHHDELOLW\ LQTXLU\ 7KDW WKH PRQHW
VLIDEWQNVKDQ LQLWLDOO\ WKRXJKW GR\BY RURHW HGHHDAEWOIHF W KL D W/
ODQG ZRXOG E®RRGDTHEBRMXW EHFDXVH WKH QDWXUH RI WKH
FKDQJIWADUR ODQG WR UHVLGHQWLDO GRHV QRW EHDU RQ Wtk
VXFIKQGRXRKG KDYH EHHQ IRUHVHHQ

7KH SDOWIRH SUHVHQW RSSRVLQJ YLHZV RQ WKH FDXVDWL
LKW (OWADKELQJ FDXVDWLRQ LV D YLWDO FRPSRQHQW RI WKH
HYWLVK FDXVDWLRQ D SODLQWLII PXVIVMNQB®E WKDW LQ WKH
JRYPIWMQW DFWLRQ SODLQWLIIV ZRXOBNQ RW KQMRHGAEDIHUHG W
SQLWBNSHEW) G JHG &L $GRQDVEE\DAWIDRQ DQDO\VLV P>
FRGHWWKH LPSDFW RI WKH F\QWREDWHW/K IRW JTRY/GIWH\PHERWH UHOH®

7KIRUMWVKH UHOHYDQW TXHVWLRQ KHUH LV ZKHWKHU WKH
ZRXOG KEYHHRREXWKH JRYHUQPHQWYTV DFWLRQV UHJDUGLQJ ¢

& D X \RIDW ROWOEH BW RISHMZ BV R UL JL Q D O/ORHF WEIBWH VW H G
'HIT%U DW DOIGSWUNVHVWLPRQ\ RQ WKH VXEMHFW ZDV SUHVHG
SOWILIIV DQG 'U 1DLUQ | RUHR®HWHKEHEE ORISMLSHE H RHDGD Q W
HVOW OO0\ FRQEH®HKHEBX@BPMHRSHUWLHY ZRXOG @RMU KDYH IORI

FORVL®H @WH KYG DWQ M[BRHEHWBY KDOWDAK *QILVKHG ILUVW IORRL
W KHRH WKV HHQ XSVWUHDP 7HVW 3HBREBHIG WRRW ZERRRGLIQD YHHY H

DEVH@®RHNIHGHUDO SURMHFW ~ '; DW HPSKDVLV DGGHG
SOWILIIVY] EXUGHQ RHDEDDHEDW L BOQ QANKHXU/ +ROODQG IDNH'
(OGGJH 3RSRYLFL 6EROBKKEX 6WHZDUW 7XUQH\ THVW +1
&R U SRILD® G ‘LQG
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7KH DH®L WKUHH SURSHUWLHY UHTXLUH D PRUH WKRURX.
DQG ODF 7KH SDWHMIHQWHG FRPSHWLQJ W HRW WKRQNORERRLW WR
WKMMKUHH SURSHUWLHYV 30DLQWLIIV DUBBWKERBDMRH) %HGL
7HVWSHHWY] >@ IORRGLQJ ZDV LQ IDFW RIRPVIHG E X QUG PHEGAG L F
30wy DW ROQWK L'WY URBGREB® WRADMWKHDWE VW SURSHUWLHYV
GXHKMWP SRXQGLQJ UDLQIDOO UXQRII ZDWHUV E\ WKH >&RUSV|
'IPV' 3; DWDQ VXFKQORPGLQRW D UHVXOW Rl WKH ORFDO GU
UYLH U L Q@ Q BIRIRD W &RQWIQWH | HQ®DPOWY WKDW IORRGLQJ ZD
XQDYREXBVWUHDP GXH WR WKH PDJQLWXGH RI +DUYH\ 'HI |
D VW KPMW IWRRGLQJ R WRKSHHW KV HDQQRW E bl HIDMEL UL E KXW H (
$G G LFRN® DUNPMIB HHDW  DULEDW WKH IORRGLQJ RQ WKH WK
Z D VWU E XRVD @™ H U DWHRYE M BX UREVFKDQQHOV DQG ULYHULQF

'U %HGQHDPMHG KLV FRQFOXVQRQY] BEMIWEIG DL © R MMHGF BV H C
GX®L WRHPYWCKHUHDV 'U 1DLUQ UHDFKHG KLV FRQFOXVLRQV
- KHOPRGHOLQJ FDQ EH D XVHIXO WRRO IRU SODQQLQJ DQG D
WHY PD\ EH DEOH WRSSURNLEH@PRW M W KADHP ®Y\W Q WHDBIOFDVH L
KDQG 'UQWHBQBO\VLV ZDV PRUH SHUVXDVLYH 3DUWLFXODU
|URDPDMRAP D IRUB R IXOO\ FDFWXIANEK® W)RU LQVWDQFH 'U
PRGHRIFOXGHBRWE&D®J ZLWKLQ WKH KRPHV RQ WKH *LURQ DQ!
ULHULQMHEB@NLQJ KDG DOUHDG\ RBFXU UHIBWD V RolX SWHDXLV W
ZLWD BRORVY DQG SKRWRJUDSKLF HYLGHQFH KRRARD WIKD \B \Z D W
OMD DQ HQWLBHHMYD\ ODRWHU %HGLHQW $GGLWLRQDOO\
IDLCRHAF RXQW IRU VWRUPZDWHU GUDLQDJH VI\VWHPV DQG LPS
GLYHRRQV DQG GUDLEMD JH BWRMHFWWGQW  7KHVH RYHUVLJKWYV
WKR®H® YDULR GLIIHUHMHW FURFDWISHOWNBO\ FDXVHG DQ RYHL
'U 1DVSWQAMHFWLRQV RI BHHY UL QHNIFORR G L QUG LBRQW

HYQRODUWLK[SODLQLQJ WKDW LQ FRQWUDVW WR 'U 1Dl
ZDV QRWRZLHAIEG LWV EDQNV GXULQJ +DUYH\ $ SUHGLFWLY
UHOREG R QUBIHFEN RRWSOWMG WR DOLJQ WKH P ROISFHDRY QFGRRIWI L F L H
S U REWLH D EBSQJRR MHVF WERR UG LQJQYRRIG HO L K L FIKQ SH®D HYKR®' G R
QRWWEKW Q IFFWUUHG FDQQRW EH IXOO\ UHOLDEOH /DVWO)
LQ SRUMHMNZLWK WKDW RIU®HGQWQMY DM [ S/HRUMWH GVKUHH FR
SURISMLIHV 1DER®BGO X G HY@DHDRRY@M LRQV DW DOO RI WKH XSVW
3UR®HMHW DWWULEXWHG WR EDFNZDWHU GXH WR KLJK SRRO H
SHVHRILUY ~ DW USVLDGGK RWKHUWRIDGVWSSHDUV WR DJUHH
ZDWZARXQBW KDYH EHHQRD WK KF RQNFERVEMH GRH WG GLFNV DQG
%DUSHBWMW

'HHQGBQW DOOHJHG D QXPEHU RADHIXWR RRW. B8FMH %HGLHQ
GHIHQGD QWIPR QW HQHLWQW IDLOHG WR DFFRXQW IRU FXPXO
D WWFGIINWWE QW@Z HRR KUHWSLHREZ KB FREOWL QJ FH URN DY@AG DXMON
W KHH@O H J D5/RL @ R WIWRWGJIH' G L Wo H G ERFOMRQ Y KHWKHU 'U %HGLI
PRS HO\ IXPRORIRAW HQ L Q & K FRXGHVWIBE FWKH IDFW WKDW KLV FRQ

*LYHQWMWKHD FDXVDWLRQ LVVXHV ZHUH WKH VDPH IRU DOO
EH BXVVWHR®WHO\ ZLWK UHJDUG WR FDXVDWLRQ

Appx38



Case: 23-1363  Document: 22 Page: 116 Filed: 06/12/2023

I"H$%& &()*+),-,,&)!./%%%01*23$45%6 7,%%%.89%: %&6;& ;& %%%<"=$%>-%12%@7

PRUBHOLDEOH EHFDXVH WKH\ DOLJQ ZI$WK XKB WSYDDN YN W XD O
PHWHLU EXUGHQ RI VKRZLQJ WKDW EXW IRU WKH $GGLFNV DQ
KDY HXBE- WR W KHRIKWHADK IR GWEHBVWHG SURSHUWLHYV

'"HHQGDQWR SXWV IRUWK LQ UHEXW WXY RIHRDQBEL QM. R Q D
DXHKMDW EHFDXVH WKH JRYHUQPHQWYV DFWLRQV WKDW DGGL
WK HQMW HIWW\ SODLQWLIIVY IDLOXUH WR DFFRXQW IRU WKH LPS|
DXMHQBHH I T%%U DWFLQWHW URHG 3DU) G DW 'HHIQGDQW DUJXH®
WKW KH R X W JWHR QSN &N B W D OFHRXORE WK H 3URMHFW SURSHUW
UKGEH IQRRGYV WR XSVWUHDP SURSHUWLHYV ~ DQG EHFDXVH Wt
PLMWHMKW\SH Rl DGYHUVH LPSDFW WKDW LV DOOHJHG WR EH
F D YWIDRD)OD\)L, B K IQABIWH B@D3DU ) G DW WV BEGDRAMYHU
Z K RD VYU IR OIDR FQRVX IIRMCK FS DW VR | WK H R X\M QUEIDHRWMW K YW W K H
RXW@MY PLWLIDWHG WKH | (DRER[@ WVLKVDNV X3 O O/ HIVRIHRDRLY FRUU
HHEWHO\ DDDWER G IRY HIGMRWKXBYMWMHLIKRRBRUH U XUV QXK H
RX\DQWVAKD G WHHRW D)XQ/ERUNHTXHQW  DQG 2ODUJHU  LPSRXQG
UMMRYL.UV DQG :LQFUHDVH>G@ IORRG GDPDJHV UHVXOWLQJ IUF
86 % ( 7KXW GQORW EH VDLG WKDW WKH JRYHUQPHQWTYV JU
GURDJIMWNPRQWH\EERW E\ GHYHORSHUV DQG ORBRULKG\GLIVLHYV
JUHW H ULEWH O D ®VKKRIPAE RW™ D QD O\ V L \Z URW R\RVDRAG EEXW IRU WKt
JUMDJ RI WKH RXWJUDQWYV SODLQW RMDEENIEHKEWB\EHHQ Z
V X J IHW RVSKSR \OLRAVRIY HIQ WKH FRX@MWHQUDDEWR XXGIUH WKH IHGHUD !
UHIXRHIG BVQW  WH O VR HLIBHHPK J J H VOAWDWK BWYHORSHUYV ZRXOG
EHHQMMHG WR VHHN RWKHU IHDV&HEOH UHPH®LUOW IRU GUDLQD

7KXV BRODMLI WKH WRWDOLW\ RI WKH HYLGHQFH SODLQW
FDXWIDRQ WE&BEW RISHLIBODLQWLIIV KDYH VXIILFLHQWO\ GHPRQ\
RIORRGZWWHAWR WKHLU SULYDWH SURBHIBREIEO WKRI \GKHHF
JRYPIIQW TV DEEWIMIAV\) G DW

LL, QWY

,QHY GRHWQ IRWEHRVRKHU WKH JRY HDEWPDHS WL B BVMHWVE WRS H U W
EXW ZKIHWKEWHQGH GS WIR. (B B VEUWKMBRIZ XO DXWKRUBWHRU H[F
IDUX]R SHEVBWDWHMG &O MV WKH LQW HQMMMO HIPHQW
WKH URFPOIW LOQWHQGHG LWV SK\VWLFDO RFFXSDWLRGOHHYHQ LI L
IG $V QREAHWBKMS UHPH &RXUW RI 7H[DV¥REXGO B >NQR &L Q J| VKDV
FMUDLQHSWRSIV ZLOO EH |10RR GHELE\ BRONVRXANV ERGEXHEWUI H V H U
SDMLFXRPWUSMLHY WR LOQXQGDWLRQ VR WK B WURSM H YORBRRES H U \
&RQWURW 6 OW HSKDVLV DGGHG 7KH UHTXLVLWH LQWHC

6LPDUO\ GHIHQGDQWYV DVVHUWLRQV WKDW 'U %HGLHQ"
GDWBHITfY%U DWMQDYRLQIHQGDQW DUIXHV WKDRQEMEREHNBE HGLHQ
KLYUIFWXH RQ XQFRUUHRKWYSISUDG ORDXRIRX)I @KW X VWHIDKHIWY DUH
U K DIUOAS HVAWH G 7AW RIUUHI(DVW DQG DUH ERBQVLGHUH
(YHQ LIDXKH 2WVWI®DGLQJ 'U %HGLHQWYV UHSRUW FRUUHFWYV
DQG MXEYWO\ DOLIJQLQJ WKH GDWD ZLVMKFEKDW ZDV DFWXDOO
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VXFBRVHNYQG FRXKMW JRYHUQPHQW PXVW FRPSHQVDWH WKH RZQ
WKHNUYRIQU H®VR 7DUUDQW 5HJJO :DWIBU GCLVW Y FHDJIJ
FLW&IQN\'BDODV Y -HQG@LG@IV 7THI I>7T@WH UHTXLVL
LOW LV SUHVHQW ZKHQ D JRYHUQPHQWDO HQWLW\ NQRZV WK
KIPURU NQRZV WKDW WKH KDUP LV VXEVWDQWLDOO\ FHUWDLQ
KRZHYQMDG DQ RXWFRPH ZKLFK LW G\ ) RGL VX RW H B\ WYXHID\Ol
SUREEHQFRTXHQFH R6HAMK«RBWWRRQQ 8 BW

+HUKHWBY NQHZ IURP WKH RXWVHW WKDW WKH ODQG LW
WKPREQW Rl ZDWHU WKDW ZRXOG ¥ K REXRIKEDDBIRGHIM WKH UH )\
VWRRFFEHH DW ,MQHZ WKHQ WKDW LI VXFK D VWRUP WUDQV¢
Z R X O GHBI [FRIY H URZPGIHDGV O DADRR IBYBAWIH S UAR®B WWIWD\S SHD UV GRXEW I
WKW KMH &RUESML YROHVDZ WK REFFRMWRUP HYHQW ODUJH HQRXJK
WKBAMHHGHG JRRAQEBHME®EJ DV DOUHDG\ QR W HRGE MHMAK D VW |
IRUHE® DOV WKW SWIDAH IUWDLQO\ NQH 2J RZOSRWEYIXHF K D VW F
RYHWKHEBEBNV DQG % D U NHWBI ZBONGRW K WGRV5 HR OHQ (WK$ DWLD
865&( B HARGLQJ WKH &RUSVY REVHUYDWLRQ WKDW W
WKH @NIVRUP ZDV QRW 3XQ U H D V\RHNDAEMCRMUKH AE GVWM/GW & HV&E WS 1 W
MLBURHBF@OHE DW FEFOX®IKDW WKH RFFXUUHQFH RI D VWF
+HDUWRP VZDV 3YHU\ BMPRDWHNY WKDW LW ZRXO GVERQYFRKFMLR QU |
L VO RH U@ IERPHV KEHVEARHHI IDD DO\V LY WKH &RUSV FRQGXFWHG DURX
VXF® DALV WKH &RUSV QHHGHG WR GHWHUPLQH ERWK KRZ
IORRG EH\RPHCQRRRYHG @D QG UHJTE MERE W ZDV OLNHRPSDUR KD SSH
WKRWF DWWULEXWDEOH WR M/RRREXQG BRYWOWRDEGUFKDVH ULJ
XQGRBH@D QG WKH &RUSV GRAMWVIDBRRIGIBIEMW/KKIXMA WD F X O X V
UWBMEH FRQFOXVLRQ LW GL ® HMGSH.G DAX A K DR/ KEDR/E ONRKHED&IR U S V
LMDV ZI1OMRNW WKH HQMOQ\QIRUVALG QRW ZLWKVWDQG WKH Wt
1RQHMAKRHIKBN HQW LQTXLU\ GRHV QRW HQG WKHUH

QWHG@GM \LWQW K H ION HE HRAIDNEL D L W\ WLHODWHHQGY DLW R®H VL Q J X
SRLOMLPHIDLQ WEBDFKEH W RYMQW DFWLRQ DW LVVXH LV QRW VL
FR@WXWWRLRWQKH G D RVEDERUIWWERID VW PR BW ILLE@WKHAWD QFH DQG
RSBWLRQ RMKH SURMHFW SVEMMBDVQ Y HRMKMEQRIZYEWSLDAX O D U O\
E\W K H VWWRKBW ODUJHU WKDQ WKH GHVLJQ VWRUP ZHUH OL
% D U NGHHWAX S D IV JURP WD VR U Z BIVG \HXWEML Y H N VRKBERG J H
H[FEHQRYER QRZQBBGQGI BHDEOH DW VRPH SRLQW ,QGHHG E\
H[SHBWKH SRVVLELOLW\ Rl IORRZQG RIERP MDY SYDOHR WRQFF
6H3; DW7KXV LOQWHEQ@WBUHG KHUH EHFDXVH WKH JRYHUQPH(
ZRXONBRFFXSAGWLIIVY] SULYDRM SERSWUWLHYV

(TXLSSWEBMNQRZOHGJH WICBHNQRWR UPDVJRLWXGH ZHUH SUI
WH &RGESQRW RPLWSPDU\ REMHFWLYH WR SUH YIBGQW G RLAQD VW U |
SUREED FRXCGIGQORMHQ LW NQHH QBIRSIEFRYAGIGOI ZDWHU RQ SUL"
SURBM )RU H[DPSOH WKH 'DWHU &RQWURO 0DQXDO ZKLFK
+DUYBWWEWYXH &RUSV WR RSHUDWH WKH GDPV LQ D PDQQHU F
SXUBRWWRRWHFW GRZQVWUHDP SURSHUW)\ E\ LPSRXQGLQJ ZDW
WK®WH JHQHUDO SODQ IRU UHVHUYRLU UHDOOBDOQIRQ XKOO E |
ZLOWOL]H WR WKH PD[LPXP H[WHQW SRVVLEOH WKH DYDLODE
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GDPJLQIDVHY RQ %XIIDOR %D\®&&( -; DWWDEO\ WKH 3DYDLC
VWRHBWKDW ZDV WR EH 3XWLOLQW> G @&VHWGES R DD @B XM H[W H
L ®I\WW GUHGY WUE RK WX H HPEDQNPHQWY LQFOXGLQJ ODQG WKH JF
6 HHU W R 7KRPDFBRK LWV SXUSRVH RI GRZQVWUHDP Sl
SOD®@E DORQJ WBRWHERN P®[LPXP H{WHQW RPWKH DYDLODEC
GHWH)DWLRQ WKDW QHYHU DOWHUHG HYHQ ZKHQ WKH &RUSV
UWKQJ WKH GHVLJQ VWRUP PDJQLWXGH ZHUH SUREDEOH UDW
JR YRR Q W VKIDHELLWLAT XL QW H QW WR L Q YIDHEHD R BVKIHSARWOG/ £ FHE@ S H U
ZHO@DWBWRWPY FDSDEOH RI RYHR/ZQR BLQ D GNENBHUHRHEER X U
GHWSHWRKRRZOHGJH LW VWLOO LQWHQGHG W\R GRIEFIXS\ WKH St
DXWKRULM XM X]]R )HG D&O

F 5HD VR QDYS-OHEP FINWERV DW LR QV

$ SURMBERHUTY UHDVRQEDGN H® HRSMEPAHIIMIGLQJ WKH OD
XVH/ @VR D IDFWRU UHOHYDQW WUBQW BN WIPNL Q JEVEKQD WL U\ X Q

FIQBIDPDIBROY 5KRGH ,\800QG $vV D WKUHVKROG PDWW
DVVWWWWEKLY IDFWRU VKRXOG QRW HYHQ EH FRQVLGHUHG KHI
UKD DWRW\SIQ\VLBEMEH BVODRIL QD W Q 7TKH\ FRUYHAWKD® REVHU

3\WWH DQG DJDLQ WKH 6XSUHPH &RXUW KIWVSHKWAHLYERUHG WK
UKD DVWRQWHY Rl WDONGRW FDYHV DY @QRHKWMWVUIRQ WKDW WKH Ut
L Q YRR FNFSGIWIDW LR QRUGE@BRBL.G VL. Q WKH FRQWH[W RI UHJXO
SK\WD WDMHBJIJWHQQ &HQW 6 IRWLQJIGWIIHUHQFH WKH )HGI
& LAX LOW W @/ L ID/BWW 8\ H G BWEBMWH@ KH *RYHUQPHQWYV DWWHPSW
RI PWRI@HEH[SHFWDWLRQVY DV XVHG LQ UHJXODWRU\ WDNLQJ'
RFFXSDWLRQ ©BMHQHR X0 ®@ KW H VLRFOHGHX\@WPQRQ®JV UHJIDUGL
SURMLRQ RI SURSHUW\ ULJKWV LW LV UHMHFWHG FDWHJRULF
BHHVBORO WDFK ,VOW WSQ/ISVRERV D WHV G JHG &LU
HSODLWKQNWBDEOH L QWD BHH [ S HIB W@BMSRIRB HU SDUW RI WK
DOMY LQ SK\VLFDO&&DINHQLVHED &V IFWWLQJ DRY AXRWLQJ
7HUPLIDDUOMQH 3 Y S8QLWHBG6WDWHV )HG &LU*7KH UHDVRQDE
LQ WHAMEMBNHG H[SHEOAMWNL.RY BHVLIJQHG WR DFFRXQW IRU SUR
WKWDRHHORBRWIHIH LQ H[LVWHQFH DW WKH WLPH RI WKHLU DFTXL
WKQWZR®H UHVWULFWLYH OHJLVODWLRQ RIBKMIXOGMERQV ZlI

7KBUFHVS O@VIL IV UHDFK |URWPHW KIDWWWQH LRIFOXVLRQ RI WK
L Q YWHAVQED FNFSGWIDW LR QV SLBNGYRIDVL €D WHOHLYMEIXY QRW LQWHQGH
WDUD\DWVKD W RXW VLG H W K BV UFHRIQN® D W HRH\GWHERINK W/ R

HQXMMVLRQ DV D UHGHXDQWHD FWRKD W IWKH SUHDPEOH WR W}l
IDFWREK VWDWHYV WKDW WKH HQVXLQJ IDRMRESRUDUH UHOHYD
SK\WD LQYDVLRQ BAQMRMUWHMPHWK SULYDWH SURSHUW\ ~ 8 €

(YHQ ORRIGLFYADH) SIRA[HFHSW LR RBRYWNKDW SK\VLFDO WD
GR QRWRK FRQVLGHUDWLRQ R| FLHINRY BRESHIGMRAYHYV WP HQ W R
W D BFFR XROIWW K H VW RRQDW2 K INFDKG D PV ) L VIKWRIS U QI DV *DPH  )LVK
SODLLQYROYHG D SK\WVLFDO QRW UHJXODWRU\ WDNLQJ EXW

DWOHYODWWKLGLQJ WKH G H$Q WIKRRYX JEDRUBHFRIHUIX QD WD NLQJV
FOHV IRU LQF O XD/RBAX R XME SOILHIE SWDNYRVU K L QE FDHIRW H L W
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KDG H&HAG WKH | IMXGIGHIBRKD WKYERIGRE YAR XVOLBUORRGLQJ
KDG RFFXDW R GRGRZ L QUQABILD VY EXW W K DAMW BIRRQIGQG LZD QR W
DHFWKH JURZQQRI WBHH/HRP HQW D U BHDH V 8 RBU D VAW M QY H

IORRGKW) YWUHWFKHG RYHU WKH JURZLQJ VBDKRRNZRR XTUW W H
DFNQREGHWBKH SODLQWLIITY H[SHFWDWLRQV WK&WDLRRRGLQJ
ZDV SRO/W L EXWORRISW QA KLH) Y\R MNAODAEY \BRKGIHUH QW NLQG WKD(
ZKLFK WKBG KDYH DQWLFLSDMMHRRQHHK®G SUHYLRXVO\

7KH AFHQYWRKH FDVH DW KDQG LV VWULNLQJO\ VLPLODU
ORWBGJHRDUDSKLFDO DUHD WKDW LV JHQHUDOO\ VXVFHSWLE
DQG GERZQHUV ZHUH DZDUH RI W K BDAK VBIFEVOHK XDAD KH Q O R R
EHIRKHREMW W ZDV LQINBRWEDKLKEG RFOMBODHG [BRBW
SOWILIIV KDG UHDVRQ WR DQWLFLSDWH LW ZDV PRUH VHYHU}
UKW RI QDWXUDO F RIQ BLHEBLULRIW HE XRW H D WKHQW DFWLRQ 5HD)
EDFNIGAEWMDWLRQV DUH WKHUHIRUH DV HT XD\ ON®HOLFDEOH
YLVK "HV /LK HWY [QAMH Q V LRYSRIVWQ J WKLV IDFWRU IURP WKH UHJ}
W ONVE R Q VSIJ[NAD\Q ¥IBP ) L VAKO D UM KDMVW VRQDEOH H[SHFWDWLRQV D
FRGWHURQFR® Q@ R DWSIKWIDFO WD N L R WKEBMN.B M A DW X U H

,QIRWPEKMWDSSOLFDWLRQ RI WKH IDFWRU DUH WZR FRQVLG
H[SBRFWRQV PXVW EH UHDVRQDEOH ~ P BIQLYH MKW UAK EDWM 1A
QRQOWK® REMHFVEKDHRIMBIMQRU ¥ 8QLWHG 6WDWHMG &LU
BHFRQ G WWIKHVPLVVXH LV D TXHVWLRQ RI GHJUHH WKDW
>JRYRRHOQV DFWLRQ@ LQWHUIHUBIIROWK % KRWH H[SHFWDWLR
6LIJQEDQMMD LV QRW WKH FDRPK VWK DB O WIDAELA)JEHFD®IXVH D SU
SDFIUM@DQGHZR IQRWLFH WKDW D WDNLQJ ZDV RFFX,QUWUQJ RU
8SVWUHDRK $6BURNYIE &0 DW 'LFIRQWRQ@JI6DW VHH RO
&RRSHU GC6BRWWH G JHG &LU LQ@LD WDNLQJ ZKHUH WKH
DF TUHGSHWRV\ ZKLOH RQ QRW L AH G/KDMR &/ IZ B \0 YOHUHDRH RF F X U
7KH ODWVRWKH JRYHUQPHQW QR ORRSKROH ZKHEHEXWW LPD\ H
ODQGRRQHIRWLFH RI WK H UR QUG\WNCH U \S GFFRSEDIRD\R
8 6 DW UHMHFWLQJ WKH *VZHHSLQJ UXOH " WKDW 3D SXUFKDV}
GHHB WRIKDRWLFH R DHESBWMBENR@QLBQG LV EDUUHG IURP FODLPL!
D WIDQJ,QKRRUWKH JRYHUQPHQW JDLQV QR LPPXQLW)\ IRU DQ X
DGYDQEMH WKDW LW ZLOO WDNH SURSHUW\ :KHQ WKH WDNLC(

FRE&H QWD

(YHQQRIWLFHE WD QIR QWZRXOG VWLOO SUHYDLO KHUH EHFIL
QRHMIQDEO\ VKRXOG KDYH NQRZQ RI7WBR YPRMEQRERMMIGHE\ W K
PDLIMDYV WKDW SODLQWLIIV IDLONRG W® FREM F\UR U HEDN\FRX D E C¢
H[SBFWRQ WKDW WKHLU SURSHUWLHV ZRXIOBQIRW 1DRRG %Q O

SHWBMW 6 XSUHPH &RXUWTTV LQFOXVLRENR G WIK®RZ RUHG/VW L
VRQIWUBIIHUHQFH WR UHJXODWRU\ WDNLQJVY ODZ ©6LPSO\ UHIH
ZRXOGAFD SWKH FRQWH[W LQ ZKLFK WKNMDRPBVWLYXYKHG WKH IDF
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7R VXSWRUMRQWHQWLRQ LW HPSKDVL]HV WKDW SODLQWL
IORRGLQWLFRAW+DMMDDN G JRUW %HQG &RXQWLHV KDYH D ORQJ
ODWMWRUP® ,WOVR FLWHV SXEOLFO\ DYDLODEOH LQIRUPDWLRQ
XSUMDI ORRGLQJ GXULQJ ODUJH VWRUPV QRWLILFQ® WMRKH/ SUF
IUHTXH®FXKIUWKYLGHQWY LQ WKH UHJLRQSBIGWBRKINVHE IORRG L
FRXQWKHDW QRW RQH RI WKHP KDG DQ\ NQRZOHGJH WKDW WKH

V H3D WD W DQG DVVHUW W RDWHKWERHQW LLIVVQIRHDN BQYRE@ ON VK
NQRZQ IXBAR SMXUMLNAN IHQW IURP QD W B HBG@V EHBRG 166 HV RO
7U % D Q NTHW WR %XUQKDP*LRIQ 7U
+ ROOQOG 7 U W R IDNHV RQ (OGULGJH 7U W R
RSRIYLF U BEKX 77U WR 6RDUHV 7U
6BUW 7 7XWH\  7U WRLQG7U W R
/HVLNDU

JWMW.VOLYSXWHG WKDW SODLQWLIIV GLG QRW NQRZ WKHLU
UMMRYL. UV DQG VXEMHFW WR @X\FW B Q@O B @I BRHLQGPRQMR QW H Q
ZKHWSELQWLIIV REMHFWLYHO\ R XJ KWE WWEQEIRVIAL NIQWR Z QY KOHE R X W
JRYPMQW SRLQWV WR *>S@XEOLF GRFXPHQWYV" WKDW GLVFXV
GXQWID®JH VWRUPV ~ 'HI 1V %U DW LQ | FOmQWY NGB ERHIE RBY V) K
PDNW UHDVRQDEOH WR DVVXPH WKDW SODLQWLIIV VKRXOG KI
ZRXOG XQ @BNWEINGGW R J ROGKUFIBH IDWR(R GIQQQN ISOD DUH DVVXPF
WR EBUMH LQIRUPDW L\RXFY @QHSDPFHN0$ 0DSV RU 8QLWHG 6WDW
*HROBJIBKUYH\ TXDGUDRDPGBWEPROVWKDW L2VWKKES B OW [R U IGYDH/DD
RQ WHKBRSYV LV IDU IURP REYLRXV )RU H[DPSOH WR LQIHU WK}
ODSYRXOBTXEDHQH NQRZOHGJH DERXW SURSHUW\ HOHYDWLR
KRHRZQHU GRHV QRW JHQHUDOO\ NQRZ ,W LV KLJKO\ WHQXF

VKREXRQRRZ WR UHDG D Q GIIXRIDGAH UK IBRDES WERL B WKDW WKH P
DQQRMRIBIVHU WR JROGEDPRRELWPKHU WKDQ QDWXUDOO\ RFFXL

IHIW MRKHQPHQW FLWHV WKH VXEGLYLVLRQ SODWYV ZKLF
FREWIAHG LQXQGDWLRQ DV HYLGHQFH IKHDQV WSHHD\Y 8XBUW IKWHK D C
SURBNMHH H JHNWU DW 7KIVH VXEGDMMNNMOIHA WK ZLOMLVFXOH

7KH ARSBYHAMHWKH LURQ\ RI WKH JRYHUQPHQWTTV VLPXOW
&RUSVGERWOKDYH DQWLFLSDWHG D VWRUP RI +DUYH\TV PDJQL
IRUHWHBIQVW RI WKHLU SURSHUWLHY IORRGLQJ LQ VXFK DQ HY

SWLWO IRVKHHUQPHQW VRXJKW WR LQWURGXFH WKH WHVW
UHMA19DGLHU *HQHUDO LQ WKH &RUSV DV DQ H[SHUW ZLWQF
*DOORR/MLW DV WR SLQGLFDWRUV WKDWKBUHRRXYODZ BRQVUHGMR
PDNLQGHFLVLRQ VXFK DV SXWHHKDVLQJ SUHR/SHHUBER**DOORZD\
7KH APRGHE QLR FHUWLI\ 'U *DOORZD\ DV DQ H[SHUW ZLWQHVYV
VRWI\ LWGHEXWR VKRG BWYP BHEMHSRQYQLGHQFH WKDW WKH WHVWL
VHYLILFDOO\ YDOLG SULQFLSOHV UDWKHU WKDQEBHUXEMHFW

RV *DOORZD\ ILNHZLVH WKH SURSRVHG H[SHUWTV
YLHEVWRKERDZHUW IDU OHVV FUHGLEOH WKDQ WKH WHVWLPR
WKWIREBY RI WKHLU RZQ SHUVRQDO NQRZOHGJH DQG EHOLHI

Appx43



Case: 23-1363  Document: 22 Page: 121  Filed: 06/12/2023

"#$%E&'&()*+),-,,&)!./%%%01*23%$45%67,%%%.89%:%&6; & (; &-%%%<"=$%>>%17%>7

GHVOB/HHH J'; (YHQ LI RQH ZHUH WR H[DPLQIBXMBESBDWYV Z
DK\D G\LGHHJ H U OLFX 7U 1RQ LW ZRXOG WDNH DQ
XQFRPEONWHQWLYH H\FARSKHDRG/ MFKHH MPHHEGRORN X UH
ORHRYMUKH JRYHUQPHQW fWR WREQQ L WRYHYW\ 'UDLQDJH 'LVWULF
(QJLQWHVWLILHOGW RDWHWIONXBRMVVIXO LQ LQIRUPLQJ WKH S)
LQ WRIGH H U 9RJOHYGGDWORKH IDFW WKDW WKH &RUSV GL
SR¥Q@LW\ Rl XSVWUHDP IORRGLQJ ZLWK GHYHORBKHYWY QRW
SX K HBWSURSHUW\ DOVR VKRXOG KDYH EHHQ DSSULVHG RI
I X UWAMMWUWKH KLJK UQWOFRIKIBMERGFRPSDUHG WR WKH QDWLRC
FRXEAWEDW WKLV GHPRQVWUDWHY WKDWKDWRQEHERYVLELOLW)
NQRZDEWKLY UHJLRQ ~ 'HI IV %U DW 7KLV DUJXPHQW DO
WKWKH +RXVWRQ UHJLRQ LV DQG ORQJ KDV EHHQ HVSHFLDO
ULN ZDV ZHOO NQRZRPH Q 8 VEBIIIYMEB VORRG LQVXUDQFH WR D
VLPO\ GIRWGHQFH WKDW SODLQWLIIV VKRXOG KDYH EHHQ DZDI
WKHWYBHLUHQW W\SH RI IORRGLQJ DW LNY&®AEHRRGL@QDPHO\ JF

3HUXRW JR YHOQMRPRQIHVW DUIJXPHQW RQ WKH LVVXH RI QR
WKHS&REI@RFDO JRYHUQPHQWY FRQGXFWHG SXEOLF PHHWLQJ
LQIMWRRY DERXW WKH SRVVLELOLW\ RI IORRGLQJ GXULQJ WKH
%U DW6OXW KMER WKH JRYHUQPHQW IDLOV WR VKRZ WKDW S
NQRZQWRULVN 7KH PHUH IDFW WKDW PHHWLQJV RFFXUUHG G
FRPPQMFIDQJ WKH ULVN VXFK WKDW WERXIWEHRUMWMXKRZOG KDYF
IORRGMM@H LV QR HYLGHQFH WKDW WKHVH PHHWLQJV ZHUH Kt
SXEJHG LQ WKH FRPPXQLW\ $QG LQ UDSLGO\ GHYHORSLQJ V
L\WOPRQDEOH WR H[SHFW D UMIR®@G RXRZ R VBKR DWHH B RI X UW K
WKHOQUIMRM KDW QHZ UHVLGHQWY DGDSWLQJ WR WKH DUHD ZR:
HVSWMOJUHVVLYH SXEOLF FDPSDLJQ 7KDW QRW RQH RI WKH
W KIHWIXMMDIU G IRYJE PHOQMX FH G QAR RIEQV R \K HIOHO/ASGRIFE/K W
HHEWHQHVYV RI W KHIGHYBWE DM QVVT XLWH UHDVRQDEOH WR FRQ
SH/®RQ WKH FRPPRKQENQ XDBEM ULVN

+DYLQHBHOHG W KD WLIBMNIERNHGE FWHDWLRQV ZHUH UHDVRC
FRWUQIB[GWEBVVHY WKH H[WHQW WR ZKLFK WKH JRYHUQPHQWT"
H[SBFWRQV 30DLQWLIIV SXUFKDVHG WKHLU SURSHUW\ IRU W
E X\ G H\HWIDRAUK BHW RMOLQ O/ RINBD Q L QY KWW P HRQIW
%DQNBGRWLQJ WKDW WKH SURSHUW\ ZDV SXUFKDVHG DV KRPF
LOQYWHRAQW WKDW ZRXOG DSSUHFLDWH  $V DI ZHWE&\VRHWHIG W
H[SBFUWRQV ZDVHEFNMQRSHUWLHYV DRQLIDNBEQ W DIFEERE J
VX D\OW/ RXWOD\V WR SHUIRUP UHSDLUV DQG UHVXOWLQJ LQ I
RI LQXQGDWHGXEWVRT KN YW WHGSHYSRY R SAFVMRRGLQJ VXFK DV Wi
UHIRY O\ HQDFWHG 7H[DV VWD WK WSU R SIGW WD W H & LL\QF D RMXWUHU
I X UWEKHHSHHFWHG WR GLPLQLVK SURSHUW\ PDUNHW YDOXH 7K}
JR Y@ QW) G& AR RHIYW U H CH UHQGVEIUW K SODLQWLIIVEDAH® VRQDEC
H[SIBFIVRQV

2YHOBDFK RI WKH |DF VSR NV EBRQ W L VIKSG R QW DLIQRSILD
W ODNL®I IORZDJH HDVHPHQW RQ DOO WKLUWHHQ RI WKH EHOO.
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B. Defensedo Liability

7KH PRXVW GHWHUPLQH ZKHWKHU DQ\ Rl WKH JRYHUQPHC
ILQGLQJ RI 7XKWREQPBHEHYW DVVHUWY WZR GHIHQVHV )LUVW WK
DEWQFRQVWLWXWHG DQ H[NUYFKDMW RRSRMEFMNHSWBNHYJ FODLP
'HIT%U DW 6REG JRKHMUQPHQW DUJXHV WKDW 3WKEH&BRFWULC
W K IBVEWR I0@ L MEKH GHVWUXFWLRQ RI UHBOHPOVG S HEWIR@ID O SU
7ULQQRR Y 8QLWHG)6WDWHV)HG &LU LQM@DFLWDWLRQV
RPLW WHG VHH@NW HY KRZHYHU DUH LQDSSOLFDEOH WR WKH FD

7KH JR YHIMD WLIXW KB ®@ AX OIDD Q WHIPIHQF\ ZKHUH WKH JRYF

DEWRIQBDWIRY HITRUW WR U NGX RHIERIJER WR. WKWHS XEOLF QR YLE
FQPH[LVWN{W%U DW OLFQOWERRHQHS 6 HBKVL
DGGHEXWKDW XPHQW FXWV DJDLQVWOWR RS HIWDXHH K E K FHD XMW
X QDY RHKIPLE B H Q G IV § Wt BIDQMW KWWY LIRWOD Q & K H SKRGRWOW R QR
FKRIRF) X RVRZKBW DU YW\ IKQG W K D W SLUBRAV@ HY FRW WV KR & RUSV R ¢
WKIRMSHFW LQ DFFRUGDQFH ZLWK WKEHHH | 7% W HDWERK@WVUIR O 0D |
WKHS&REBRG RSHQ WKH JDWHV DQG ULVN PRUH VHYHUH GRZQV
F OHRGD  @/L GO R R GXLSBVOVS U R SH: HKVH Q + DWWRIN®DV WUXH WKDW FHUYV
SWKMLRQV DYDLODEOH WR WKH JRYHUQPHQW IRU GHDOLQJ Z
FRQOWWEH®KH GHVLJQ RI WKH GDPV DQG LPSRXQGPHQWV WKI
ODQRDDQG WHRERING RSHUDW L6 QS U S VERIERGUE\F Ki\D U N H

JHG &0 DWWWHVH FRQVWUDLQWYV KRS WAL \RWHKIHG EMHFF\D X V H
FREPEFBIDWHG IORRBYGH G ROG ORSUG RIDMH S U REMIWL HV
QRKMIWWKH JRYHUQPHQW KDG W R IJU\NOSRBEUNIRQMAI RMBK B VO 6 W R
QHNHWHDG WKH IORRGLQJ RI SWEKW®BM H RE DD GEHOW FEMXONDKAHHG
G HE R QDONR | RORFROW K HV H\ IDEHR V H + DAKYHQGEIMPHGRGHIE. DQG
PDLIMOMIGGD R Q VXFK D ZD\ WKDW ZR X OGXQORFYG S/WRBDRWH S UF
'HHQGBQ®QRW QR ZMKO K DRV K QY YZRWLHEB/E O 8 R H VLR
LRXMRRGZDWHUY RQWR SODLQWLIIV] SURSHUWLHYV

6LEMU UHDVRQLQJ DSSOLHV WR WK H 7MBMLUQRMWYMRIY QHF |
WKH QRDML@ QVLPHV RI LP R XGMQ WKSKLHDWHQHG D ZKROH FR
WKRIYWQHERXOG ZLWK LPPXQLW)\ GHYWUROAY YWRIE B URRS HRU W\ KR
PDQ\ DKHSOMLYHV Rl PDQ\ PRUH FRXOG EH VDYHG&R JHGIMWoHU |
7KHHKUHPHQWY PXVW EH PHW IRU WKH QHFHVVLW\ GRFW
HR WO F\ *LP P QH®MQ IJMHWG D FW X B0/ QM FRRAMXAH QW DFWLRQ
7ULQ&R ) G DW7KDR¥ WDVH GR WRHOMMHHR & MFRWR) Gl FOREM DD J
RQHVWKVY QRW W@ RKUIFWKHE HQ FHH®W UHMWLQJ WKLV FRXUW
SGHERQ WR H[WHQG WKH GRFWULQH RI QHR® SPULOW JWRDEFXM R B
LQ DQN EQYROYLQJ ILU N HRQUWMKRBYQPKBW LV UHVSRQVLEOH
WKPHHJHQF\ JUDQWLQJ WKH JRYHUGQPBEMW QFF XYYV W \ GRF \O U
ZRXOGRMMW® WKH GRFMY X BHUKNNRR UHHUHQ F D F RRQJ BRRV K
FRPRQ XVOQ GHGHR QOH MMRV:D VW D W g SR FWKICQIWPHUN Q B\
2[IRUG (QJOLWK 'LFWLRQD
KWW ZRHG FRP YLHZ (QWU\ "UHGLUHFOMHG)WRW HPHUJIHQF
HEBKDVLV DG@EHGLRYDOOHIJHG KHUH ZDV EV QK BRDOV XQHJ[:
NQHZ WKHDW D VMMWRHIPHOLNH +DUYH\ FDPH IORRGLQJ EH\RQG W
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RZQHG OMHD® XRKOG UHVXOW LQ OLJKW RI WKRIWEHYUJQ RI W
RSBWLRKXWKH QHFHYVHVWDGBRW DS SIONR®WHE HE WDL)GVW KD W
SQHMHWH [MWVHG LQ VEZ KEVWHCHHD RRK®W RFFXUUHG ZDV WKH GLUH
FF®@DWHG SODQQLQJ

CO! CLUSIO!

JRIKMADVRQV VWDWHG W KR HEPXOW T VOEBRVBDMRHDW WR W
$G G L RN®b DU NIPW D Q (& WEGNIDE R Q B BWVIL IS VU RIBHAR YV GDX WLIE J
RI DRZDJHPIBQGWKHWK $PHQGMPHQWKH CEMUIHPGDQW OLDEOH

%HFDXE B IONGEDPEYV ZHUHOSUIKYHRBX VD $CGINN ®PY DJHV
PXVW @R SXW LQ@KHO BRRBWRGMXGEGH GDPDJHV IRU ILYH RXW RI
WWVYR SH VW LWMHKO@B/HWSW VKY OO HDFK SURSRVH WKUHREIWWRSHUW
GDPIJHWKSORYQJ WR WIKEKARWIAD QRGE L G D KRECEL WY K YA @&/
ILYHWMWUYRSBHUWLHY I[URP WKH VL[ SUR SBRAWWHNOSUWN B RVKIKE (DF
FRWUD QRW DRHME{HHYR & RV H GS WABLHWD BROR K6\ \ @ @\& HHF
DXMHQWYV IRURMHOKREWH Y ES B 2 AN IDWUND

, W. VORBERED
V &RBIVHWMWRZ

& KDV OQ H/WWR Z
6 HQ LRG

7KH PRXDG SUEBMLRXVYBOE UHVROXWLRQ RI WKH JRYHUQPI
GLYPVHB UH BBDW PNOGHLPUNHHG &0 MFWLQJ SXUVXDQW WR

L WDNR@JUR DFFRKOWQVEFRMKMDFAW.QYROYHG ,Q OWWRAW RI WK
ILQGLQJVDRIGAERW LRQV RI ODZ LQ WKLV GHFLVLRQ WKDW PR\

)XW KHUVX ROQMKW BSRER W@\ VW D WX JUEEY R QOORT  WR
5HRSHQUWXK i & 1R LV *5$17(' VXEMHFW WR WKH LQFOXVLR
LQF®HG 'HI TV 2SSTQ WR ORW WEERRSK$Q WRK HREIRO K W K H
FRWW 'HlI fV ORW WR &RUUHFW >WKH 7ULDO@ 7UDQVFULSW (
DWW KRV¥HYWY QRW RSSRNIDG2EH\Q$W R L' G W TR/ DREWIN K H
7D0@ 78WQVEVULREX WHMKTVWRU FRRSSRWH B QEWIELOH

YENE
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I' REUPSTREAM ADDICKS A! D
BARKER (TEXAS) FLOOD -
CO! TROL RESERVOIRS

Takingvia governmeninduced flooding
of private propertypostirial decision on
just compensatiofor six bellwether
plaintiffs; text of flowage easement to be
filed in pertinent title records of affected
propertes
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DanielH. CharestandE. Lawrence VincenBurns Charest LLPDallas, TexasCharles
Irvine, Irvine & Conner PLLC, Houston, Texas, and Edwin Armistead Easterby, Williams Hart
Boundas Easterb¥.C, Houston, Texas;o-Lead Counsefor Upstream Ruintiffs. With them
at trial wereVuk. S. Vujasinovic, VB Attorneys, PLLC, Houston Texas, Lawrence G. Dunbar,
Dunbar Barder, PLLC, Houston, Texas, and Amanda Klevorn, Burns Charest LLP, Dallas,
Texas.

Kristine S. Tardiff, Trial Attorney, Environment & Naturaldgources Division, United
States Department of Justice, Concord, New Hampshire. With her at trial and on the briefs were
Laura W. Duncan, Environment & Natural Resources Division, United States Department of
Justice, Galveston, Texas, Frances B. Morasn&el R. Vice, and Frank Singer, Trial Attorneys,
Environment & Natural Resources Division, United States Department of Justice, Washington,
D.C. With them at trial was James Purcell, United States Army Corps of Engineers, Galveston,
Texas. With them aftclosing arguments was David Harrington, Trial Attorney, United States
Department of Justice, Washington, D.C.

OPIl 10! Al D ORDER

LETTOW, Senior Judge.

At issue are théinancialconsequences of flooding of private property located Oupstream
of the federally designed, built, and maintained Addicks and Barker DamsO and Owithin the
Addicks and Barker Reservoi@hat occurreavhen Tropical Storm Harvey (OHarvey@uSed
Houston with an average of 33.7 inches of rain over a four-day periodO in August2e 7.

Upstream Addicks & Barker (Texas) Flo@antrol Reservoirs146 Fed. Cl. 219, 227 (2019). After
Harvey, Obindreds of owners of OupstreamO prop@tiasluding the bellwether plaintiffs here,
brought suit against the United Statglajming thatits operation of the Addicks and Barker
Dams resulted i@he government-controlled inundation of their propertiesO by Harvey
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floodwater and constituted an uncompensated talohgat 22728. The Harvey flooding cases
were initially consolidated into a single Master Docket for plaintiffs both upstream and
downstream of the Addicks and Barker Dantse Master Docket was subsequently divided
into separate suimaster dockets for upstream and downstream propeltieat 228. The
upstreantases were furthdifurcated into liability and damages phases, and discovery on
liability proceeded with a focus on thirteen bellwether plaintifts Following disposition of
motions, the case proceeded to a 10-day trial in May 2019 in Houston isauéef liability.

Id.

ThereafterOthe court found the United States liable to thirteen bellwether property
owners under the Fifth Amendment of the United States Constitution for the taking of a non-
categorical, permanent flowage easement on their properties as a result of goverduoect
flooding during Tropical Storm Harvey, produced by the governmentOs construction,
maintenance, and operation of the Addicks and Barker DamseQJpstream Addicks & Barker
148 Fed. Cl. 274, 275 (202@®iting In re Upstream Addicks & Barket46 Fed. Cl. 219).

With that decision in hand, the cases moved to discovery on just compensation. Of the
thirteentest property plaintiffs at issue in the liability trial, the properties of six test plaintiffs
were chosen for the just compensation phésee Upstream Addicks & Barket48 Fed. ClI. at
275. The covid pandemic delayedadl preparationsbut the necessary work was nonetheless
completed and trial was held in Houston, Texas from May 31 to June 10, 2022rigPost-
briefingwas undertakerand a closing hearing was held on September 29, 2022. This decision
follows.

FACTS!
A. Tropical Storm Havey, Flooding, and the Liability Trial

Factual circumstancasere critical to the courtOs liability determination. First, in
response to a series of serious storms in the first half of the twentieth century, the United States
Army Corps of Engineers (Othe CorpsO) designed and built the Addicks and Barker Dams. The
damsO purposetsimpound rainwater upstreamprevent flooding talownstreanproperty in
and around downtown Housto&eeln re Upstream Addicks & Barkel46 Fed. Cl. at 228-33.
In constructing the damghe Corps acquired land upstream of the dams to create reservoirs to
hold impounded water but chose not to purchase enough propadyammodatéhe storage
capacity of the damsO desidm. The reservoirs are ordinarily dry but impound water during
and after rairevents. After the Corps constructed the dams, it decided to install gates at the
dams in the 1940s and 1960s to control the release of impounded water from the regdrvoirs.
at 233-34see alsalr. 1297:1-11 (Vail).Then in the late 1970s therivately-held grazing
pastures and rice fields on land upstremene replaced with housing developmeritsre
Upstream Addicks & Barked 46 Fed. Cl. at 234. Subsequently, @weps condueda study 6

! This recitation of facts constitutes the courtOs principal findings of fact in accord with
Rule 52(a)of the Rules of the Court of Federal Claims (ORCFO®@)er findings of fact and
rulings on questions of mixed fact and law are set out in the analysis.
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the Addicks and Barker dams and reservoirs, wtisblosedOa dramatic increase to the
maximum design spillway. . and . . ahigher probable maximum precipitation valuddOat
234-35. The Corps responded by strengthening and modifying thet@laadsice segge and
enhance stability, but it did not expand the government-owned resernbied 235-36.The
Corps continued toonduct studieito the twentyfirst century,recognizingO[t]he possibility of
flooding lang in the reservoirs beyond the government-owned latida®234, but Othe Corps
decided to take no actionO to mitigi@t upstream riskld. at 236-37.

WhenHurricaneHarvey arrived on August 25, 2017, and Ostalled over the Houston
metropolitan area for four more days,OGoeps operatethe Addicks and Barker Dams
according to the desigeriteria impounding water in the upstream reservoBeeln re
Upstream Addicks & Barkeil46 Fed. Cl. at 240-41. The CorpsO official operating procedures for
the damgprovided that the dam gates be igtedin a controlled manner to prevent flooding
downstream, even when such operation would flood upstream private property beyond the
government-owned landd. Accordingly, during Hurricane Harvey[t{he flood pools in the
reservoirs crested at a record pool elevation of 101.6 feet in Barker and 109.1 feet in Addicks on
August 30, 2017,fboding private propertyld. at 241.

This floodingdamagedhe houses and propeuf bellwether test plaintiffodd and
Cristina Banker, Elizabeth Burnham, Scott Holland, Christina Micu, Catherine Popovici, and
Kulwant Sidhu. The BankersO homeNlocated at 4614 Kelliwood Manor Lane, Katy, TexasKN
experienced 1.1 feet of flooding that remained in the home for four &aetn re Upstream
Addicks & Barkey 146 Fed. Cl. at 241. Ms. BurnhamOs homeNlocated at 15626 Four Season
Drive, Houston, TexasNexperienced approximately four to five feet of flooding, which persisted
at least sevedays.Id. at 241-42. Mr. Holland®Os homeNlocated at 1923 Wingleaf Drive,
Houston, TexasNexperienced 1.5 feet of flooding that lasted three and a halfldiags242.

Ms. MicuOs honfocated at 6411 Canyon Park Drive, Katy, TexasNtagproximately tw

feet of flooding, which Owas present in the home for about ten days\@. PopoviciOs
homeNlocated at 19927 Parsons Green Court, Katy, TexagiErienced no flooding inside the
residence, but water came Owithin a couple inches of entéregOmedamaged the garage,

Tr. 799:17-23 (Popovici), and was on the property Obetween four and six Sagnde

Upstream Addicks & Barkefl46 Fed. Cl. at 243.Mr. Sidhu had two test propertiesisgue in

the liability and just compensation trials, both condominiums located at 16111 Aspenglenn
Drive, Houston, Texasld. One unit was located on the ground level and experienced 20f feet
flooding for around four and orkalf days, whileanupstairs unitid notsufferany flooding. Id.

Following the courtOs liability opinion, the parties asked the court to clarify the date and
physicalscope of thggovernmentQaking, which the court did on April 30, 2026eein re
Upstream Addicks & Barked48 Fed. Cl. at 27%8. That opinionspecifiedthatuntil Harvey,
impounded water at the Addicks and Barker Reservoir®hdslightly exceeded
government-owned land amainimally flooded private propertgothe governmentOs Ophysical
invasion of plaintif§(properties began on August 28, 2012 Ocrested at a record pool

2 Citations to the trial transcript are cited as OTr. (Witness).O Citations to joint
exhibits are shown as OJX___,0 plaintiffOs exhibits are identified-36 OP)O or
OPXJC___ (name)O specific test property exhibits include plaintiffOs naiee andrked as
Oname-JC,0 and defendantOs exhibits are denoted as ODX___.O
3

Appx49



Case: 23-1363  Document: 22 Page: 127 Filed: 06/12/2023

"#$%8&'&()*+),-,,&)!./%%%01*23$45%67&%%%.89%$:%&,;<7;<<%%%=">$%?%1@%"??

elevation of 101.6 feet in Barker and 109.1 feet in Addicks on August 30, 20li7&D076-77
(quotingln re Upstream Addicks & Barkei48 Fed. Cl. at 241). The cotinereforedetermined

that the governmentOs takowgurred on August 30, 201Td. at 277. It further concluded that
because Ono taking occurs until water enters the property,O the extent of the governmentOs
easement correspondexithepeakflooding on August 30, 2017, not tdams®ighest design

pool level. Id. at 278.

B. The Just Compensation Trial

After the court resolved series of discovery and procedural dispides, e.g.In re
Upstream Addicks & Barkel52 Fed. Cl. 114 (2021) (addressadjscovery dispute), and 157
Fed. Cl. 189 (2021) (denying class certification), the just-compensation trigblamkin
Houston, Texas, from May 31 through June 10, 20®%ssue werdhe flowageeasementOs
scope based on Corps policies and meteorologigalmstanceshe test properti€s values
plaintiffisO personal property lossasappropriate interest awarandwhether thgust
compensatioaward should be reduced to reflect federal benefits plaintiffs received

1. Scope of theasement

The purpose and design of the Addicks and Barker Dams make the court-ordered
easement necessary. Colonel Timothy Vail, the commander and district engineer for the CorpsO
Galveston district, testified that the dabnpurposis to impound water upstream before it flows
downstream and floods downtown Houston. Tr. 13124 3Vail). Because the damsO storage
capacity exceeds governmewned land, operating the dams as planned under certain
meteorological conditions entails a risk to upstrgaivate property, human health and safety,
and public infrastructure. Tr. 1317:16 to 1318:8 (Valls the dams currently exishe
government can account ftis risk toupstream properties from peak reservoir pool elevations
only by acquiring an interest in the peyties.SeePX-JC773 at 8.

(a) CorpsOdliciesregarding easements.

At trial, Paula Johnson-Muic arfdmothy Nelson testifieébout the CorpsO paidis
regarding easements, both in general and as applied to thebened easement in this case.
Ms. Johnson-Muic, the Corps@hest civilian authoritpnreal estate issues across the United
Statesfocused orthe CorpsO Real Estate Handbawod policies.SeeTr. 136:1013, (Johnson-
Muic); JX1007. The Real Estate Handbook, published in 1985 and periodically updated
thereafteris a reference manual the agency uses when making real estate decisions, such as
managinglowage easemesit Seelr. 139:8-13 (JohnsoNtuic). Mr. Nelson the chief of the
CorpsO Real Estate Division within the Gatwe®istrict related means of enforcing
government property rights to land, including the landject tathe court-ordered permanent
flowage easement in this case. Tr. 31089 364:12-16 (Nelson).

Under CorpsO policy, as confirmed by Ms. Johioie3 testimony, O[w]henever a
plaintiff successfully prosecutes litigation which establishes that an interest in real property has
been taken, the interest so taken should be confirmed in the form of a grant, wherever@ossible,
and such iBstrumentshould be recorded in the public land records and permanently retained in
the real estate files as evidence of the interest takerl@0D%t 5-71, | 5-22; Tr. 143:8-24,

4
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145:19-24, 147:24 to 148:6 (Johnson-Muic). By recording the instrument, ther@dtiffesthe

public of the property interestcquired. Tr. 153:10-13 (Johnson-Muic). Nonetheless, she
testifiedthat the Corpsometimes does noécord an instrument to memorialigech

conveyances. Tr. 149:2-18, 157:3-13 (Johngmie); but se€elr. 264:12-14 (Johnsokhuic)

(OQ: TheCorps policy calls for the recordation, correct? A: ¥sJX1007 at 5-74, | 5-24(e)
(outlining the Corps@olicy to recordthe judgment conveying a propetyerest in event that

court does not issue a deed confirming the conveyance). The Corps retains the discretion to
enforce its property rightsSeeTr. 227:2-5, 232:1%0 233:1 (JohnseMuic); but seePX-JC352

at 3, ! 6 (Corps Memorandum of May 10, 2019) (OEncroachments and trespasses of government
real propety shall be identified and resolved in a timely manner.O).

The easement hepermitsthe Corps to store watduring occasional flooding by the
operation of the Addicks and Baker Daaml allows plaintiffs to continue lawful use of the
property subjecta the risk of occasional floodingsee In re Upstream Addicks & Barkeird8
Fed. Cl.at278 Accordingly, the Corps understands the flowage easement here to be a non-
standard or atypical easement because the fee owners of the burdened properties Oretain the right
to lawful use of their propertyO according to state and local laws, which includas hu
habitation and maintaining existing structures on the properties. Tr. 204:13-25, 296:7 to 297:9
(JohnsonMuic).

The CorpsO understanding of Ooccasional floodigged to describe thasemenhere
encompasses anything less than permanently inundating the burdened property. Tr. 166:18 to
167:7, 16917-21 (Johnson-Muic). On this understanding, the cordered easement persit
the Corps to flood burdened properties whenever operation of the Addicks and Barker Dams so
requiresj.e., when meteorological events threaten downstream properties and cause impounded
waters to exceed the capacity of the governroemted propertynaking up much of the
reservoir Tr. 174:9 to 175:2, 175:22 to 176:11, 184:11-25, 188:20 t@2%&IohnsorMuic).

The Corpanay enforce itseasemenagainstany residual fee owner of burdened property
who interferes with the governmentOs rights as the dominant estate holder. Tr. 164:23 to 165:3
(JohnsonMuic). Specifically, Mr. Nelson testified thatforts to excludéloodwates from
upstream properties subject to the permanent flowage easement would be totfisBuffalo
Bayou and Tributaries projectOs purpose and would encroach on the governmentOs 8asement.
Tr. 361:14-25, 367:6 to 368:8 (Nelson). For examiple @rps could and would prevent a
burdened property@s owner from using fill or building a berm to réaicisk offlooding. See
Tr. 176:1224 (assuming a standard easemeh®y:18-21, 197:4-11, 200:24 to 201:7, 201:21 to
202:13 (JohnsoMuic) (indicating attempts to circumvent the easenf@etstrictions OmayO

3 Specifically, the Corps may protect its rights through litigatidn 233:22 to 234:1,
(JohnsonMuic); see alsal'r. 305:11 to 306:25 (Johnsdviuic) (stating that litigation about the
relationship between the Corps and the fee owner under an easement is Oa real possibilityQ). The
exercise of that discretion would turn on the CorpsO technical and legal analysis of the potential
encroachment and whether it would Osubstantiallgféne® with the governmentOs property
rights under the easement. Tr. 279:14 to 280:8, 284:4-22, 290:2-17 (Johumisdnsee also
Tr. 396:18 to 397:12 (Nelson) (describing Corps procedures governing engineering assessments
of whether a potential encroachnt impairs the project); JX1010 at 4, | 1.6.3 (defining
encroachment for Corps policy purposes).

5
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constitute encroachmengx1010 at 3! 1.5 (Olt is the intention of the Corps to protect project
authorized purposes . . . by preventing new encroachmed$1007 at 8-12, | 8-24(b)
(explaining thausing landfill to alter an easementOs contomosiid be considered an
encroachmenjciting United States v. Fisher-Otis Co., Ind96 F.2d 1146 (10th Cir. 1974));
but se€lr. 212:13-25, 213:23 to 214:1, 215t8-(JohnsofMuic) (explaining thatX1007 at 8-
12, | 8-24(b) predates thatypical easement in this case and could be interpretgapty only to
standard easements).

(b) Meteorological factors.

The plaintiffsO primary expert on meteorological developnaemntshe likelihood of
flooding was Dr. Philip Bediengn engineering professor at Rice University who researches
hydrology, disaster management, and flood modeling and prediction sysSesisX-JC873 at
4. Dr. BedienestimatedDthe frequency or chanof occurrence of flood stages within Addicks
and Barker Reservoirs between [g]lovernment-[o]wned [l]and . . . and the maximum pool
level reached during the Harvey 2017 storm event, and therthegadformatiorto provide
estimateof the frequency and duration of various pool levels at each of tgest
[p]roperties.Qd. at 2. Using stage level data provided by the Corps, Dr. Bedient estimated that
the maximum flood pool stage observed during Harvey Oapproximates betwepraa &3d a
100-year recurrence event, while the . . . pool stage [on government-owned land] approximates a
10-20 year recurrence event.O -B3873 at 2-3see alsalr. 1241:10-21, 1247:17 to 1248:1
(Bedient).

Mario Beddingfield, a hydraulic enginefer the Corpstestified that floodindpeyond
government-owned land would occur more frequently than the government had previously
thought Tr.903:1-7 (Beddingfield). Mr. Beddingfield spoke to stage frequency analyses, the
preparation of which he overs when the Corps created a provisional 2019 Water Control
Manual. Tr. 905:22 to 906:3 (Beddingfield). The pool elevation levels in the prior version of the
Manual from 2012 were based on an approximately 30-year period of record back to the early
1980s, a period in which the highest precipitation event was a 1992 storm that peaked at a level
of 93.6 inches of water behind the Addicks and Barker Reservoirs. Tr. 908:2-61®334620
(Beddingfield). Since that time, Mr. Beddingfield testified thaingjeal condition i.e., a boom
in urbanization anthcreagngly frequent andevere stornié have caused more water to
accumulatet timesin the Addicks and Barker Reservoirs. Tr. 942:651:20 (Beddingfield);
see alsalr. 1303:1018 (Colonel Timothy Vail) (confirming that the Corps has received
information from the National Oceanic and Atmospheric Administration indicating increased
Ofrequency and intensity of rainfall eventsO). The 2019 Manual does not account for these
changed conditions. Tr. 952:3-19 (Beddingfield). According to Mr. Beddingfield, accounting
for these developments leads to higher storm and runoff levels and an overall higher frequency
curve than those presented in the 2019 Manual. Tr. 969:1 to 98&adingfield);see also
JX1021A and JX1021B (demonstrative exhibits representing a higher frequency curve that
includes the top ten storms, including Harvey). Mr. Beddingfield testified that this adjusted
curve would OapproximatelyO place the Harvey event betweenrsdZByear event.Tr.

987:5-11 (Beddingfield). Mr. Beddingfield also testified that each test property is within the 20-
to 50-year flood event frequenagxcept for Ms. MicuOs home which is within e208ear
flood event frequency. Tr. 990:2 to 992:21 (Beddingfield).

6
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The government caller. John Englandalead civil engineer in the CorpsO Risk
Management Centemd expert in flood hydrology, tebutDr. BedientOs analysiSeeTr.
2490:3 to 2491:1 (England). Dr. Englandébsittal consisted of two main criticisms. First, Dr.
England opined that Dr. BedientOs report did not follow industry best practices. Tr. 2531:18 to
2534:16 (England). Second, Dr. England opined that Dr. Bedient sedlladata set to
produce arestmate of flood frequency. Tr. 2528:3 to 2532:24 (England). Dr. Engilksad
testified that Dr. BedientOs report looketl at elevation data but ignored storage capacity data
specific to the Addicks and Barker Reservoirs. Tr. 2518:18 to 2519:21 (England). In Dr.
EnglandOs opiniothese errors caus&@t. Bedientto reacha flood frequency estimate five times
more frequent thahis ownestimate Tr. 2529:16-19, 2533:25 to 2534:2 (England).

Dr. Barry Keim, a professor at Louisiana State University igfieing in precipitation
frequency analysighallengedr. BedientOs conclusions concerning rainfall frequeficy
2577:13 to 2580:1 (Keim)Dr. Keim criticized Dr. Bedient@sta set and methods, opining that
Dr. BedientOs estimdt&equency of Harveylike flood event over the Addicks and Barker
reservoirs was too frequent to be the result of proper analyselr. 2610:9-19 (Keim). For
example, Dr. Bediefiis analysisnsidered theotal rainfall from several storm events, rather
than onlythe rainfall from each of those storms that fell specifically on the reservoirs. Tr.
2596:17 to 2601:18eim). MoreoverDr. BedientOs dasatdid notincludestorms before the
1970s. Tr. 2606:18 to 2607:5 (Keim). A longer period of record, accorddg teim, would
produce more accurate results that are clmstregovernment estimates tife frequency of
Harveylike flood events. Tr. 2607:8-19; 2612:5-(eim).

Mark Glaudemans, branch chief over the Water Resources Services Branch of the
National Weather Servictkewise defended the governmentOs current precipitation frequency
estimates. Tr. 2029:12 to 2031:9 (GlaudemaBggcifically, he testified that the National
Oceanic and Atmospheric AdministratioiN@AAO)estimateshat the frequency of a d8ch
rainfall over the Addicks and Barker Reservoirs-ig-1L000 years Tr. 2045:3-10
(Glaudemansj. NOAAQOs estimatiacludesHarvey dataas well aglata from sourcethat, in
some instances, agaback 150 years amarrelae recordsgatheredrom hundreds of recording
stations over 120 yeardr.2031:6-9, 2035:22 to 2037:24 (Glaudemans); DX1339 at 15.
Nonethelesshie data NOAA usederenot adjusted to reflect the upward trend infain
observed over the last two decades as distinct from the broader 150-year period. Tr. 2048:25 to
2051:3 (Glaudemans). Mr. Glaudemaitsoacknowledged that at least two storm evevitkin
two years of each othbave exceedeOAAOsstimate for 1,009ear events,e., both
Hurricane Harveyn 2017 and Topical Storm Imeld@n 2019 produced over 40 inches of
rainfall. Tr. 2060:11 to 2064:17 (Glaudemans).

4 These estimates are contained in NOAA Atlas 14, which estimates the precipitation
frequencies of various locations. Tr. 2035:6-21 (Glaudemans).

.
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2. Appraisal of estproperties

Real estate appraisers determine a subject propertyObyaékterminingts bestuse
and analyzingts characteristics and aspects of the relevant magetPX-JC156 (nteragency
Land Acquisition Conferencélniform Appraisal Standards for Federal Land Acquisi§ion
(OYellow BookO) at 8, @ 1.1 (2016). The Yellow Book outlines the standards for developing Oan
opinion of market value that can be used to determine just compensation under federal.law.O
at3, @ 0.1. Here both parties have adopted appraisal approaches outlined in the Yellow Book.

The Yellow Book requires appraisers to applytieéore and after rul® determine just
compensation. This approacteasures the difference between the parcelOs-teforg value
and its afteitaking value. Yellow Book at 17, @ 1.2.7.3.4. The Yellow Book identifies three
approaches to valuing land: (1) the sales comparison approach, (2) the cost approach, and (3) the
income approachld. at 26-35, oa 1.5.2-1.5.4.

The sales comparison approackisrmallythe preferred method of valuation.O Yellow
Book at 26, & 1.5.2. ppraisers applying this approach identify Osales of properties with the
same highest and best use as the subject property that are as close in proxiraisy€oaado
the time of the takings possibleld. Each sale is then adjusted to account for differences
between the comparable and subject propertiesNext, the resultinggales data ifsic]
reconciled to a final opinion of market valudd The sales comparison approach reggithat
comparable sales be between Owilling and reasonably knowledgeable buyers andldeliers.O
95,1 4.2.1.3(emphasis omitted) To qualify, buyers and sellers need not be Oall-knowlithg.O

Under the cost approadie landOs market value, separate from the value of any
improvements and typically determined according to the sales comparison approach, is added to
the depreciated cost of reproducing or replacing improvements on the property. YelloatBook
33, 2 1.5.3. Bplacement costre estinatedbased on currenycal market labor and material
costs. Id. Itis reduced to account for Odepreciation from all causesab34, o 1.5.3.1.2.

Finally, the income approach appltesncomegenerating propdds. Yellow Bookat
35, @ 1.5.4. For rental properties, the income approach calculates the market rent by analyzing
comparable leases and dedlugtoperating expenses to determine the net operating indoime.
at35-36o0 1.5.4.11.5.4.3.

Here, the parties disagree on both the before and after valuations. Regarding the before-
taking values, the partiepfimary disagreement concerns the selection of comparable properties
and whether to make quantitative or qualitative adjustments to account for any differences from
the subjet properies SeeDef.Os Podfirial Mem. at 1719, ECF No. 570Their disagreements
on the aftettakings valuation are more fundamental. The parties debate whether the market is
aware of the flowage easement, aasla resujwhether a direct salesmparison methodology
can be applied at all. They also disagree on how to account for subsequent repairs and
renovations and whether just compensation should bestitatthe flooding actually caused by
the Addicks and Barker Dams, as distinct from flooding that would have occurred if the dams
were never built.SeePls.O Posfrial Resp. at 73, ECF No. 571.
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(a) PlaintiffsO aluations.

Two experts estimated the befdeking and aftetaking values of the test properties for
the plaintiffs and a third estimated the diminution percentage.

Timothy Archibald and Matthew Deal estimdtihetest propertiesieforetaking values
using the sales comparison approach. Both determined that the Sidhu properties were best used
as condominium projects and that thieew properties were best used as shigieily residences.
See generall{?X-JC877, 878, 88@84 (Archibald appraisals); RXC886891 (Deal appraisals).
For the Sidhu condominium units, Mr. Archibald and Mr. Desthprovided estimates under
the incomeapproachas well SeePX-JC883 at 25-28PX-JC884 at 24-27 (Archibald);
PX-JC890 at 42-43, PX-JC891 at 42-43 (Deal).

The plaintiffs contend that the market is unaware of the flowage easement and,
accordingly, that no direct comparison of sales camseeito determinehe bellwether
properties@ftertaking value.SeePIs.O Prdrial Mem. at16, ECF No. 466 Plaintiffsstress the
distinction between market awareness of a flood risk and market awareness of a flowage
easement because an easement grants dominant estaténcgrds)gthe right to prevent
mitigation efforts and the right to store water inside structusesPX-JC1025 at 7 (identifying
eleven significant differences between flowage easements and floodseksiisdPls.O Post-
Trial Br. at 14, n.49, ECF No. 568 (arguititatthe easement Oprohibit[s] the property owner
from interfering with the governemtOs use of the easementO).

As evidence that the market is unaware of the flowage easement, plaintiffs rely on the
lack of activity in the title insurance industry, the dearth of ptfalcing Flood Insurance Rate
Maps(GFIRMsQ demarcating the Harvey fid pool, and property sellersO general failure to
disclose the existence of an unrecorded easement irretiieed disclosure forms.

Mr. Robert Philo, a real estate attorney who has worked in the title insurance industry for
more than 40 years, Tr. 423 to 435:9 (Philo), testified that the title insurance industry is
unaware of the court-ordered easement. Tr. 462(B40). He averred that if the industry
were aware, there would be several observable responses. For instandajyssngouldopt
out of salesfter learning of the easement, Tr. 469:@hilo), andtitle insurance compaes
would likely take exception to the easementNmeaning they would not cover financial losses the
easemeninflicts, Tr. 470:23-471:5Ncausinglendes to stopissuing mortgagesncrease interest
rates, Tr. 481:22-482:19, or demand a higher down payfoeeincumbered propertiedr.

487:20 to 488:6. Mr. Philo testified that none of these downstream effects has occurred, so the
title industry is unaware of the easeme®eeTr. 462:15 to 463:4 (Philo).

Moreover, FEMA(Federal Emergency Management Ageraxy)l Harris County
officials, who collabora on FIRMs that demarcate flood poaseTr. 740:18 to 742:10
(Wanhanen), averred that the FIRM maps showing the Harvey flood pool had not been made
public. SeeTr. 726:6 to 727:11 (Wanhanen); Tr. 530:16-21 (Hahn). Corps employees indicated
that Omulpile sourcesO had asked the Corps to include reservoir inundation limits on public-
facing FIRMs. JX1078;see alsadlr. 560:645 (T. Ward) These sources alsemindedthe
Corps that FIRMs are Othe main source residents use for flood risk information for their
property.O PX-JC371. But FEMAOs public-facing maps nonetheless do not show the Harvey
flood pool. Tr. 530:16-21 (Hahn).
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Additionally, one of plaintiffsO appraisal experts, Dr. Randall Bell, testified that an
unrecorded easement was disclosedmly three of 1,288 sellerOs disclosure fdoms
propertiessoldwithin the Harvey flood area between September 1, 2019 and October 31, 2021.
SeePX-JC1025 at 22-23; Tr. 2790:22 to 2793(B&ll). Nine sellers related the property was in
a flood way, 68 that the property was in a reservoir, and 71 that the property was in a flood pool.
SeePX-JC1025 at 22-23; Tr. 2395t0 2796:14 (Bell). According to Dr. Bell, these sellerOs
disclosuresare a place to g determine market awarend3g]f you had a authentic interest in
understanding the level of market knowledge,O and these low reporting numbers indicate the
marketis largely unawaref the easemenfTr. 2797:1 to 2799:2Bell).

PlaintiffsO aftemarket appraisals also accounted for repair cddtgtison Construction
Estimating and DeFacto Consulting Grqupvided estimates for plaintiffDeFacto estimated
repair costgor the Banker, Burnham, Micu, and Sidhu unit 603 tegpgntees See generally
PX-JC1113 (BankerX-JC1114 (BurnhampPX-JC1115 (Micu)and PXxJC1116 (Sidhu 603).
DeFactoOs estimate relied ongbeernment experts©opeof work, dimensional information,
and quantity of materialsTr. 1782:2 to 1783:16 (Lozqdjut seeTr. 2444:9-16 (McReynolds)
(indicating these scopes of work were general, and plaintiffsO expettsfiiiad the details).
These figuresvere accepted during the liability phas®eFacto then used the Opublished cost
data for the amimmediately after. . HarveyO to determingaterial costs Tr. 1782:2-9see
alsoTr. 1786:3-16 (Lozos)describing the Xactimate tool that gathers and publishes costs by zip
code on a monthly basis). Matison followed a similar approach but aat\ssinewhat
different estimate$.

Aside from specific cost estimates for restoring the test properties, the Internal Revenue
Service (IRS) published Revenue Procedure ZL& help individuals calculate the financial
lossHurricane Harvey inflicted upon personal-use residential property. Rev. Proc. 2018-09,
2018-02 IRB 290. When oneOs property is damaged, a tagpayeducéis or hettaxable
income by tle amounbf damages See26 U.S.C. oo 165(a), (h). IRS procedure 2018-09
provides tables taxpayers can use to calcala@e harbor number by which they can reduce
their taxable income. Rev. Proc. 2018-09, 2018-02 IRB 2%fse tables allow a taxpayer to
calculate their deduction without obtaining appraisals or contrastwnates of the property
damage they suffered. Tr. 886:18 to 887:8 (WArd).

5 Plaintiffs called Mr. Timothy Lozos as an expert to testify regarding the cost of
repairing the plaintiffsO flooded real property structures. He calculated the costs of remediating
the Banker structures to be $166,740.29, PX-JC1113 #d®urnham structurés be
$106,777.59, PX)C1114 at 21, the Micu structures to be $121,908.83,)€X:15 at 32, and
Sidhu unit 603 to be $49,101.09, PX-JC1116 at 19.

® The plaintiffsO did not call a witness to testify to the truth of the Matison expert reports,
so they were excluded. Tr. 1708:21 to 1710:13. The court did, however, permit Mr. Deal to rely
upon thos estimatesTr. 1710:8413 (court)

" Donald Ward, dead appraiser with the IRS, was called by plaintiffs to testify regarding
the development of the Cost Index Per Square Foot tables published in Revenue Procedure 2018-
09 and, more specifically, the data used to develop the values in the OTexasO cttamns in
procedure and a Memorandum captioned Hurricane Harvey & Irma Disastél Gesaalty
10
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Mr. Sidhu provided evidence of the actual costs associated with repairing the
condominium units following HarveySeeJX1172; Sidhu-JC83 at 964-967. Repairs and lost
income amounted to $29,504.11 for the downstairs unit and $1,194.99 for the upstairs unit.
JX1172.

In the aftertaking analysis, both Mr. Archibald and Mr. Deal concluttedthe best use
of the Banker, Burnham, Micu, and Popowcbperties andthe Sidhu upstairs condominium,
was residential. Tr1533:17 to 1534:5 (Deal); Tr. 1992:16 to 1993:15 (Archibald). Mr.
Archibald also deemed the best use of the Sidhu downstairs condominium to be residential,
1992:16 to 1993:15 (Archibald), while Mr. Deal deentsdest use to be speculative because
the estimated repair costs exceeded his appraisal of its fakang value, Tr. 1534:6-24 (Deal).

As a result opositing thathe market remains unaware of the easement, plaintiffs© after
taking appraisals wereohbased on a direct sales comparisBee, e.g.PX-JC877 at 30
(Archibald)(indicatingno comparable salexuld be located becauséi®©market has no notic
of the governmentOs right twéasionallfinundate the propertiesO); B&886 at 23Deal)
(Ve performed an exhaustive search and were unable to confirm transactions of comparable
singlefamily residential properties similarly encumbered.Q);JB897 at 105Bell) (O[T]here is
a lack of general awareness regarding the flowage easement.O).

Mr. Archibaldinstead referencediata and studies on how flooding and flowage
easementaffectproperty value.See, e.gPX-JC88L at 33. Mr. Archibald consulted a chart
devised by Donald Sherwood to determine the diminution in value attributable to the flowage
easement itselfld. at 33-34. He then considered the repair cost estimates submitted by DeFacto
and Matison to assess the tateninution to property value in the afteking, uncured
condition. Id. at 3-36. He concluded that the governmentOs taking caused a diminution in the
fair market value between &5% in the single-family home properties that experienced
structural fbodingNthe Banker, Burnham, and Micu residenchs; see alsdls.O Prdrial
Mem. at 24. He concluded that the Sidhu downstairsréntire vallead been takeand
applied a 99% diminution factoPX-JC883 at 33. Even though the upstairs unit nas
flooded, he applied a 51% diminution factor because the flowage easement burdened common
areas of the condominium complex. B&384 at 36.Because there was no structural flooding
on Ms. PopoviciOs property and only 55.9% of her property was doljeetflowage easement,

Mr. Archibaldapplied a diminution factor &1%. PIO Prdrial Mem. at 24 PX-JC882 at 28-
34.

For the Sidhu condominiums, Mr. Archibald also applied this diminution factor to his
beforetaking figures under the income apprioa®X-JC884 at 36.

LossDetermination and a spreadsheet titled Hurricane Safe Harbor Calculations 09/2017.xIsx.
SeeDX1990 at 2. Safe Harbor provisions allow taxpayers to calculate tax deductions using a
standardized formula. Tr. 887:2-8 (Ward). This cost index table helps individuals calculate the
Harveyrelated lossethat the taxpayer can deduct from his or her taxable income.
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Mr. Archibald calculated Mr. HoIIgndC)s leasehold intéoelse $3,30®y multiplying
Mr. HollandOs leasehold advantigyge sixNthe number of months remaining on his leaBts.O
PreTrial Mem. at 25.

Mr. Dealalso did not base haftertaking appraisals on a direct sales comparison
Instead, he firstletermined the maximum value remaining after the taking based on various
market studies, a literature review, and research in reservoir dataBase®.gPX-JC888 at
17;PX-JC889 at 17-18X-JC890 at 15-16He then determined the immediate compensable
damage to improvements on the test properties under a modified sales-comparison approach and
a costcomparison approach. Under the modified sat@aparison approach, MDeal analyzed
diminution in value suffered by comparable properties that were sold in @mathiated state.
See, e.g.PX-JC886 at 83-84 (BankerX-JC887 at 84-86 (BurnhanfX-JC888 at 79-82
(Micu); PX-JC889 at 77-79 (Popovici,X-JC390 at 79-81 (Sidhu 603pX-JC891 at 80-82
(Sidhu 604) In the costeomparison approadiir. Deal considered the construction cost
estimates submitted by Matison Construction Estimating and DeFacto Consulting Group, and, as
a third alternativegenerated safe harbor nbers using Revenue Procedure 2018-886e, e.g.
PX-JC886 at 85-8@Banker) PX-JC887 at 86-88 (BurnhgmPX-JC888 at 83-85 (MicuPX-
JC889 at 79 (PopovichPX-JC390 at 81-83 (Sidhu 6035.

Mr. Deal then selected a figure within the cost range established by these measures and
subtracted it from the maximum market value remaining after the tekishetermine the
diminution value See, e.g.PX-JC886 at 8@®7 (Banke); PX-JC887 at 87-88 (BurnhanfX-
JC888 at 84-85 (MicuPX-JC889 at 79-80 (PopoviciX-890 at 83 (Sidhu 603RX-891 at 82
(Sidhu 604). Mr. Deal testified that the Banker home diminished by B8%J(C886 at 87, the
Burnham property by 91%, PX-JC887 at 88, and the Micu home by 77%, PX-JC8885ae85.
alsoPIs.O Prdrial Mem. a 23. Mr. DeaDs market research led him to conclude thaZanesO
easement diminished tiR®povicipropertyOgalue by 1%. PXJC889 at 80. Mr. Deal found
diminutions in value of 94% and 17% for Sidhu units 603 and 604, respectively. PX-JC890 at
83;PX-JC891 at 83.

Dr. Randall Bella licensed real estate apprajssmmputed a diminution percentage. Tr.
1821:15 to 1822:18. Dr. Bell determindgtht Omarket resistanceO to purchasing a property with

8 Mr. Archibald used Mr. HollandOs leasehold advantage, $550, because he determined
that Mr. HollandOs monthly rental payment, $1,200, was under-market, which Mr. Archibald
determined to be $1,750. Tr. 1948:6 to 1949:14 (Archibald).

® For the Popovici structures Mr. Deal considered only the estimate submitted by
Matison.

10 Because the cost estimate for repairs tdSlddudownstairs unit Ofar excded] the
Maximum Remaining Market Value of the property,O Mr. Deal found the taking resulted in a
complete economic loss of the improvements and determineditémaking value by applying
Mr. Sidhudsnd his sistein-law09.9% undivided interest appurtenant in 603 to the landOs value
after the taking SeePX-JC390 at 81-83.
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a flowage easement caused between 85% to 100% diminution in value. Tr. 1847:6-11 (Bell).!!
To reach this value, he conducted a literature review, market surveys, and a case study analysis,
reviewed the Corps’ valuation of the flowage easement, and consulted a chart prepared by the
International Right of Way Association that determines an easement’s effect on property value.
PX-JC897 at 8-9; Pls.” Pre-Trial Mem. at 20-21; Tr. 1833:12 to 1834:9 (Bell). Dr. Bell testified
that this rate applied equally to the Sidhu condominiums and regardless of whether the property
was partially or fully flooded. PX-JC897 at 140. Plaintiffs then applied this diminution to Deal
and Archibald’s before values. Pls.” Pre-Trial Mem. at 21.12

Below is a table summarizing plaintiffs’ valuations. Because Dr. Bell did not provide an
after-taking estimate, the upper end of the ranges for Bell were determined by applying his
diminution to the higher of Mr. Archibald and Mr. Deal’s before-taking estimates.

Banker

Before Diminution After
Archibald | $560,000 85-95% $28.,000-84,000
Deal $530,000 66% $181,000
Bell NA 85-100% $0-84,000
Burnham

Before Diminution After
Archibald | $180,000 85-95% $9.,000-27,000
Deal $180.000 91% $17.000
Bell NA 85-100% $0-27,000
Micu

| Before | Diminution | After

1 Dr. Bell used a range because at the time of his report “the specific language of the
flowage easement [wa]s unknown.” PX-JC897 at 9.

12 Colonel Timothy Vail testified about statements he made during public presentations
regarding the Corps’ studies of the Addicks and Barker dams and proposed solutions to eliminate
the threat of flooding upstream properties. Tr. 1330:21 to 1331:4 (Vail). Slides displayed during
one of these public presentations on October 15, 2020 depicted the probable maximum flood
area upstream from the Addicks and Barker dams and the extent to which that area went beyond
land owned by the government. See PX-JC773. Ms. Popovici testified that during the October
15, 2020 presentation “a gentleman in uniform” stated that the “impact of a flowage easement on
the value of your property . . . [is] about 90 percent of the local land cost.” Tr. 810:20 to 811:14
(Popovici). Colonel Vail testified that he spoke during this presentation, Tr. 1390:6-9 (Vail), but
did not recall whether he averred that the value of a flowage easement was equal to 90 percent of
the property value. Tr. 1391:14-22 (Vail).
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Archibald | $270.000 85-95% $13,500-40,500
Deal $290,000 77% $68.,000
Bell NA 85-100% $0-43.500
Popovici

Before Diminution After
Archibald | $655.000 51% $321,000
Deal $625,000 15% $516,250
Bell NA 85-100% $0-344.,000"3
Sidhu 603 Downstairs

Before Diminution After
Archibald §| $53,000-54,000 | 99% $530-540
Deal $50,500 94% $3,156
Bell NA 85-100% $0-8,100
Sidhu 604 Upstairs

Before Diminution After
Archibald | $53,000-54,000 | 51% $26,000-26,500
Deal $50,500 17% $41.900
Bell NA 85-100% $0-8,100

(b) The government’s valuation.

The primary difference between plaintiffs’ and defendant’s valuations arises from

defendant’s decision to conduct a direct sales comparison to determine after-taking property
values based on its view that the market’s awareness of the flood risk is sufficient notice of the
flowage easement to render post-Harvey sales comparable. DX1001 at 11775-76, 9 39-40.

In evaluating the test properties’ before-taking values, Mr. Frank Lucco compared each to

comparable single-family properties in the same or relevantly similar subdivisions or

neighborhoods with a similar area of above-grade, finished living space and a similar lot size that

sold between August 31, 2016 and August 30, 2017. See DX1002 at 11215-16 (Banker),

DX1003 at 11321-22 (Burnham), DX1004 at 0011443-44 (Micu), and DX1005 at 11552-53
(Popovici). For the Sidhu condominiums, Mr. Lucco searched for sales between August 31,
2014 and August 30, 2017 and included two comparable sales from before this period “[d]ue to
the limited number of condominium sales in the subject[s’] market” and other similarities with

13 Plainitffs reached this figure by applying Mr. Bell’s diminution (85%) only to the

portion of the Popovici property burdened by the flowage easement (55.9%), i.e., after value =

before value — (before value x 0.85 x 0.559). See Pls.” Post-Trial Br. at 35, n.135. While

plaintiffs only apply the revised version of Mr. Bell’s formula to the before values from Mr.
Deal, the court believes this is in error and applies it to Mr. Archibald’s before value to obtain

the range in

the table.
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the Sidhu properties. DX1006 at 11623-37 (Sidhu Unit 603); DX1007 at 11708-22 (Sidhu Unit
604).

To ensure the comparisons were precise, Mr. Lucco then adjusted his valuation where
appropriate to reflect differences in the comparable sales he selected or, alternatively, explained
why no adjustment was necessaBgee, €.¢g.DX1005 at 11555-57 (Popovici) (considering, for
example, adjustmentsflecting differences in the room count, area of abgkede finished
living spacethat was aiconditioned car storage, exterior amenities, aodstruction quality

Defendant contends that the market is aware of Othe conditions of the easementO because
it knew of the flooding caused by Harvey and Othe easement is based on the extent of actual
flooding behind the dams during the Harvey eve@e@Def.Os Pr&rial Mem. at 45, ECF No.

507. The government relies on publicly available maps of the Harvey ftmddsellerOs
disclosures, and social and news media coverage of the floodB@ggidat 19.

Mr. Lucco concluded the market was aware of the easementOs coafliiossrveying
varioussources €lich as media reports, USACE reports and meetings, paeéitings, litigation
outreach, online resources, flood-related closures, professional knowletajatiffsO
[u]pstream takings claims, flood insuranbiyltiple Listing Service (MLS)istings, and sellerOs
disclosuresd DX1001 at 11790-9'166.

While plaintiffs focused on whether sellers checked the box on the disclosure form
indicating the existence of an unrecorded easement, the government focused on whether sellers
disclosed prior structural or property flooding, flooding caused by the failure or breach of a
reservoir, or flooding caused by natural events elsewhere on the $m&ir. 2820:10 to
2821:10 (Bell) see generally)X1127 (cataloguing local MLS listings)ndeedmanysellers of
properties subject to the courtOs easement did tedtheaproperty had floodetliring Harvey
without disclosingan unrecorded easemer8ee, e.g.DX1676 at 49000PX-JC1201 at 2-3
(disclosing previous structural and property flooding and that the unit flooded completely Ofrom
Addicks Reservoir overflow during Hurricane Harvey®¥:JC1189 at 2-3 (disclosing flooding
Odue to hurricane Harvey aftermathO and Orfdeeé water from Barker DamO). Defendant
also produced MLS real estate listimgmtaininginformation about flood history and rislSee,

e.g, DX1021 at 12800H.g., Of]his house was flooded during Hurricane HarveydOat 12804
(QH]Jome did flood in Harvey due to reservoir and owner has mold remediation certificate.O).

Moreover, publickacing maps of the Harvey flood pool were aablé on the Harris
County Flood Control District website during and after Harvey. Tr. 556:22 to 557:14 (T. Ward).
The maps illustrated which areas would be flooded depending on the water elevation in the
Addicks and Barker Reservoirs. DX1356; DX135%7,;632:11-24 (T. Ward). Maps depicting
the flood pool were also published in the Texas Tribune less than two months after Fseeey.
DX1080 at row 1500; Neena Satija and Kiah Colli¢ouston officials let developers build
homes inside reservoirs. But no one warned buy&he Texas Tribun@ct. 12, 2017),
https://apps.texastribune.org/haruegervoirs/

Defendant also accounted for repair costs necessary to restore the test prdgerties.
John McReynoldgestimated the repair costader the governmentOs estimated level of flooding
that would have occurred even without the Addicks and Barker dams. He generated two sets of
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figures, one that accounted for upgrades and depreciation and one that @elefi®X1097 at
12156-58.

In formulating his opinions, MiMcReynolds first determinegiachpropertyOs condition
Ommediately prior to the lo€and the reasonable repairs necessary to restore the property to
that condition. Tr. 2415:13-22 (McReynolds). MicReynoldsentered this sc@pof workinto
Xactimate to estimate the price of materials at the time the work would be performed. Tr.
2416:16-25 (McReynolds). Finally, before writing his report, McReynolds applied his
professional judgment to adjust the resulting estimate tohmatique features of the properties
in question and account for economies of scale impacting the work to be performed. Tr. 2418:3-
18 (McReynolds).

DefendantOs afttaking valuation waalsobased on the direct sales comparison
approach. Mr. Lucco praded an aftetaking valuation for each property in its damaged
condition. For the properties that suffered structural floddBanker, Burnham, Micu, and
SidhuNMr. Lucco also estimated the aftiking value according to their repaired conditién.
He wsed the same search parameters to select comparable properties but tocsakes
occurring after August 30, 201 BeeDX1002 at 11215, 11250 (Banker), DX1003 at 11321,
11375 (Burnham), DX1004 at 11443, 11487 (Micu), and DX1006 at 11623, 11649 (Sidhu
603)1°

Except for the downstairs Sidhu unit discusséich, Mr. Luccodetermind the after
taking value fothe properties in thedtamaged statiey searcing for comparable properti¢bat
had suffered similar floodingSeeDX1002 at 11231 (Banker); DX1003 at 11345 (Burnham);
DX1004 at 11462 (Micu); DX1005 at 11571 (PopoviéiDPX1007 at 11734 (Sidhu 604).aEh

4 Mr. Lucco did not calculate the afteking repaired valigeof the Popovici and Sidhu
upstairs properties because Othere was no interior structural floodiegeoptbperties requiring
repairs.O Def.Os Angal Mem. at 22. The government contends that the tfléng value
should be assessed based on the properties in their damaged condition if structural repairs are
deemed non-consequential and should be assessed based on the repaired condition if repairs are
deemed consequential damages, witicihgesmust not bencluded in a just compensation
award. Def.Os PgBtial Mem. at 26, n.40.

15 For both Sidhu units, Mr. Lucco also conducted an income approach analysis to assess
the aftertaking value of the properties as renovated. DX1006 at 11664 (Sidhu 603), DX1007 at
11749 (Sidhu 604). For the downstairs unit, the income approach yielded a range of $52,706-
58,667, DX1006 at 11665, afr the upstairs unit,48,094-53,533. DX1007 at 11750. While
Mr. Lucco took the income approach estimates into consideration, he gave most tedigat O
[s]ales[c]lomparison [ghproach as it best represetite actions of buyers and sellers in the
marketplace.O DX1006 at 11666, DX1007 at 11751.

16 Because the Popovici property suffered site but not structural floegoept for the
garageMr. Lucco looked for comparable sales for property that had Osite flooding . . . as
opposed to structure flooding.O Tr. 2287:20 to 2288:3 (Lucco). Mr. Lucco testified, however,
that he based this information on GIS mapping and aerial imagery and not on information from
the listing agents for those comparable propefgssalr. 2308:5 to 2310 ucco).
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of these comparable properties for the Banker, Burnham, and Micu properties had also suffered
structural flooding, and Mr. Lucco applied a seven dollar per square foot downward adjustment
to the first floor living spaces to reflect the fact tbamparable Osales of damaged properties
reflect[ed] some work completed after flood waters receglgg removal of wet mrials, such

as sheet rock, insulation, flooringS2e, e.g.DX1002 at 11235 (Banker); DX1003 at 11351
(Burnham), and DX1004 at 11467 (Micu). For the Sidhu upstairs unit, Mr. Lucco made a
deduction to accourfibr a special assessment that condominiwneys had to pay to cover

damage to the common ared. 2290:16-23 (Lucco). In appraising the Popovici property,

Mr. Lucco considered Oa small amount of repairs associated with the QaFage285:15 to

2287:5 (Lucco).

Regarding the Sidhu downstaunitOs aftéaking damaged value, in his view there were
insufficient sales of comparable condominium units. DX1006 at 11669 (Sidhu 603).
Accordingly, Mr. Lucco appraised the unitOs value by deductirestineatedenovation costs
from the afteitaking renovated valueld. at 11670. He estimated the propertyOs renovation
coststo be $40,000 by multiplying the costs Mr. Sidhu submitted by a factor between 1.5 and 2
times therepair costgo reflect the risk an investor would associate witBreovation project
Id.; see alsdlr. 2292:21 to 2294:10 (Lucc@jescribing how he calculated the aftenovated
value).

The below table summarizes Mr. LuccoOs appraisal conclusions:

Before Diminution | After - Diminution | After -
Value From Taking From Taking
After - Damaged| | After- Repaired
Damage Value Repaired | Value
Scenario Scenario
Banker $510,000| | 48% $265,000 13% $445,000
Burnham | $175,000| | 60% $70,000 none $185,000
Micu $260,000| | 40% $155,000 6% $245,000
Popovici $605,000| | 1% $600,000 n/a n/a

17 Plaintiffs also claim a $1,079.98 assessment for the special assessnhemd¢osvners
association (HOAgrharged Mr. Sidhu for the downstairs unit, JX1172, but Mr. Sidhu testified
that he received &1,200reimbursement from the HOA that was related to the special
assessment. SidRlC62; Tr. 1736:1-5 (Sidhu).

17
Appx63



Case: 23-1363  Document: 22 Page: 141  Filed: 06/12/2023

"#$%&'&()*+),-,,&)!./%%%01*23$45%67&%%%.89%:%&,;<7;<<%%%=">$%&7%1?% @ @

Sidhu $50,000 2% $48,900 n/a n/a
Upstairs

Sidhu $50,000 52% $23,900 none $63,900
Downstairs

3. Personal propertynd fixturesvaluation.

Plaintiffs also requestompensation fopersonal property damaged when the government
took the permanent flowage easement. In gendaantiffs calculatehis amount by multiplying
each itemQspla@ment cosby a depreciation ratbataccouns for how age affectthe itemOs
value over time.SeePX-JC867 at 3.Plaintiffs each catalogued their personal prop&rgnd
their expert, Mr. Lozos;alculated andpplied a depreciation rat&eed. at 224; Tr. 1773:D to
1774:2 (Lozos). Mr. Lozoarrived at the depreciation value by referring to four different
depreciation guides, including as his primary reference the Joint Military Industry Depreciation
Guide. PX-JC867 at 4#; 1774:1119 (Lozos). He determined the actual cash valukeof
Banker personal property to be $90,592.34, Burnham to be $21,088.63, Micu to be $43,984.85,
Popovici to be$7,193.41, and Holland to be $79,087:822X-JC867 at 6see generally id.

App. Il (itemizing personal property values and applying depreciation ¢éondieie award
amount). Mr. Sidhu provides receipts for replacement appliances in the downstairs unit totaling
$1,900.40. SidhuC52; SidhedC89.

Aside from arguing that plaintiffsO personal property losses ameongrensable
consequential damagéebe goernmentcontests plaintiffsO personal propediuation on
various grounds. In general, the governnaggtieshatplaintiffs have failed to meet their
burden of establishing losses and corresponding values for all the personal property claimed.
Def.O®ostTrial Mem. at 79. In particular the government challengptaintiffsGnclusion of
various costs as personal property gqatntiffsO assertion that certain property was damaged
by Harvey:; and plaintiffsO valuation of expengimms After adjusting for these costs,
defendant contends the Bankers suffered $16,527.41 in personal property losses; Holland,
$37,957.52; Micu, $42,184.85; and Popovici and Sidhu no compenssdds See idat 90.
The government offers no adjustment to Ms. BurnhamOs total claimed personal property loss of
$21,088.63.See id.

The parties contest whether landscaping constitutes personal psgEtate from real
property. The Bankers claim $8,500 in yard landscaping and sod. PX-JC8AY @qianker

18 Tr. 91:1748 (Burnham) (OAIl of these itemght here were owned by me.Dy;
115:14-20 (Micu) (indicating all the personal property lost was shared with her husband).

19 Elsewhere plaintiffs claim Mr. Holland suffered $91,837.52 in personal property loss,
adding $12,750 for damage to his vehicles, Ms. Popovici $8,283.69, and Mr. Sidhu $4,195.31.
SeePIsO Postrial Br. at 40.
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1.2° Ms. Popovici likewise providesvo invoices, bearing 2020 dates, for landscaping services
totaling$11,559.74. JX1170; JX1171.

The paties further disagree on whether the plaintiffs have provanpersonal items
were damaged by the taking, including abfieed-level property and the PopovicisO car, and
whether Ms. Micu had an obligation to redeem rather than dispose of up to $1,800 in mutilated
currency. Specifically, the Bankers claim $162.50 for a microwave located above the flood
level, as well as a refrigerator valued at $285 that the Bankers did not have before Harvey. PX-
JC867 Appll atBanker 12; Tr. 775:15 to 776:14 (Banker).

Ms. Popovici submits evidence that repairs to her garage door frame cost $806.11,
JX1165, and repairs to the garage doorOs torque, part of the mechanism that opens the garage
door, for $595.38, JX1167; Popovici Resp. to Req. for Admis. No. 14, ECF No. 534-36 Tab 40
at5. Ms. Popovici further claims $2,390.97 @édeaning services performet her homeOs
heating, ventilation, and air conditioning system in November 2018. JX$4&8502019
Liability Trial Tr. 822:2-23 (Popoviciftestifyingthat the units themselves were not damaged by
flooding).2! In addition, Ms. Popovici seeks to recover $1,23Irkpair costs associated with
flushing brake fluid and replacing the starter in her Toyota Sequoia. JX1169; Tr. 824:25 to
825:18 (Popovici) (excluding from her claim $25.50 incurred for a state inspection). She
testified that these repairs were made necessary because her husband drove the car off the
property through flooded streets during Harvey. Tr. 824:13-24 (Popovici).

Ms. MicuOslaimsfor damaged currendpvolve $1,000 in cash and a piggybank
containing an unknown amount of additional money, which Mr. Lozos depreciated to$860.
PX-JC867 App. Il at Micu 7, 9. In addition to lost cash, M&u also clains losses for OpilesO
of personal propertthat Ms. Micu disposed of without confirming whether iteenswere
damaged during Harveyr salvageableTr. 112:17 to 113:12 (Micu).

The parties also contest whetlpdaintiffs have established the depreciatatiie of
certainhigh-value items, namely antiques, heirlooms, and specialty items claimed by Mr.
Hollandandcars owned by the Bankerbir. Lozos testified that antiques Oneed more
documentation than just whatOs claimedO but did not receive any supporting docurfeentation
plaintiffsO antique claimsTr. 1798:5-18 (Lozos). As a result, Mr. Lozos was unable to form an
opinion onthe antique status or depreciation appllcablplalntlﬁso antiques. Tr. 1799:9-21
(Lozos); PXJC867 at 5 (O[fg determinadn of what is or isnOt Oantique® is beyond the scope of
this assignment.O).

Mr. Holland clains damage tantiques, such as dining hutch that he valued at $3,000, a
dining room table and chairs valued at $5,000, a sterling silver set valued aagb8&ewing
machine valued at $1,500. PX-JC867 At Holland 4, 6-7, 11 He also claira to have lost
various specialty items including a Kiss Guitar signed by Paul Stanley valued at $1,000, a World
Wrestling Entertainment championship bedtued at $450, and an original 19700s Star Wars

. 20 The page numbering in PX-JC867 Appendix Il starts over for each plaintiff.
OBankef O refers to the first page in the section of Appendix Il devoted to the BankersO personal
property claims.

21 02019 Tr.@fers to the transcript of the 2019 liability trial in this case.
19
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collectionvalued at $15,000ld. He furtherclaims $1,430 in items described as OHobbyO and
OArt, Hobbies & Collectibles,O and OCollections.O HdJiG2®lat 155-56.

Mr. Hollandseeksanother $11,950 for a 2016 Kia Soul and $800 in repairs to his 1999
Ford F-150. Holland)C28 Resp to Written Dep.59. Thesefiguresreflecs the car® ages and
mileage. Id. Mr. Archibald determined the Kia SoulOs retrospective value by speaking with an
autonobile broker, who in turn gathered price information from a dealerdhi2003:12 to
2004:10 (Archibald). For his truck, Mr. Holland claims $300 for necessary supplies and $500
for tenhours of his own labor. Holland-JC28 Resp. to Written Dep. 59.

Mr. Lozos likewise did not apply a depreciation adjustment to the asimenBankersO
claimed foreach of theitwo cars whichwerethe carsO purchase pricBX-JC867, App.ll at
Banker 1. The Bankers see$38,117.43 for a Cadillac acquired in 2012 and $27,000.00 for a
Murano acquired in 2010d.

4. Displacementosts

The governmentOs taking of a permanent flowage easement also displaced plaintiffs
Banker, Burnham, Micu, and Holland from their homes. These plailu#fshe ability to
occupy their homes andcurred costs associated with securing alternate housisgart of
their real property appraisals, Mr. Deal and Mr. Architedtimatedhetest properties@onthly
rental value Both experts determined the test properties® monthly rental rate by comparing each
to comparable rental transactions. Plaintiffsriam and Micu also provided lease agreements
to establish thalternative housingosts they incurred

After flooding caused the Bankers to evacuate their home, they lived with Mr. BankerO
parents untithey could safely return in the Olast week ofilAp first of May.O Tr. 763:2-10 (T.
Banker). Mr. Deal estimated the monthly rental value of the BankersO home to be $3,000, and
Mr. Archibald estimated it to be $3,300Is.0 Postrial Br. at 38.

Ms. Burnham evacuated her home on August 25, 2017 and never lived there again. Tr.
46:25 to 47:6 (Burnham). Ms. Burnham stayed with her now matHew and in a hotgpaid
for by FEMA until she leased a new apartment on October 28, 2017. Burnham-JC38 at 133.
She paid $161.29 to rent the unit for the remaining days in October, then $122p6r5@onth
thereafter.ld. at 140. Ms. Burnham determined that she did not have the money to repair her
home, so she soldfior $80,0000n February 5, 2018SeeBurnhamdC94 Tr. 59:19-23
(Burnham). She moved out of the apartment she was renting and into her new home on April 14,
2018. SeeTlr. 58:25 to 59:2, 63:4-2 (Burnham). Mr. Deal estimated the monthly rental value of
Ms. BurnhamOs property subject to the easement to be $1,500, and Mr. Archibalddeistimate
be $1,700.PIs.O Posfrial Br. at 38.

During Harvey, Ms. Micu sought refuge in a hotel in Dallas. Tr. 102:16-20 (Micu).
When she returned to her home one to two weeks after Hatveyealized she amer family
could notmove back in untillite property was repaired. Tr. 102:21 to 103:15 (Micu). Ms. Micu
relocated to a rental apartment from September 6, 2017 to August 31, 2018, when she and her

22 This figure represents $1,250 per month in rent plus $15.00 in pet rent and a $1.50
monthly pesfee.
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family returned to their home. Tr. 106:16 to 107:6, 123:5-8 (Micu). She paid $2,332.50 for the
remainder of Septemb2017 and $2,799 for each month thereafter. Micu-JC19 at 4950. Mr.
Deal estimated the monthly rental value of Ms. MicuOs home to be $1,875 and Mr. Archibald
estimated it to be $1,900. Pls.O Host-Br. at 38.

Mr. Sidhu seeks to recover costs associated witbasing the condominium units and
lost rent after Harvey displaced his tenants. For the upstairs unit, 604, Mr. Sidhu claims $127 in
lost rentbecause Harvey displaced the tenant for a few day4172.

Mr. SidhuQs claims for the downstairs unit, 603, are higher. Due to flooding caused by
Harvey and subsequent renovations, the downstairs unit was unoccupied between September 1,
2017 and July 27, 2018&eeSidhu-JC62. He accordingly accounted for $7,183 (eleven months
at $653 per month) in lost rent when calculating his damages. From this lost rent, Mr. Sidhu
subtracts an HOA reimbursement of $1,200 and $129 for an Oother adjustoheiioGhis
ultimate net rental lossf $5,854, Mr. Sidhu adds $313.43 he paid in electric utilities that
accrued while the unit was vacant, JX1172; Tr. 1738:11-21 (Sidhu), and $200 in fees he paid an
agent to show the apartment to obtain a new tenant, 38:37 (Sidhu). Finally, Mr. Sidhu
claims $3,001.53 in travel, hotel, and food costs, $1,774.30 of which he incurred in traveling
from his home in California to testify at the liability trial and the remaining $1,227.23 in
traveling to Houston to overseepairs to the unit. Tr. 1739:19 to 1740:22 (Sidhu).

5. PlaintiffsOFEMA benefits

The federal governmeatiministerselief programghathelp thosaffected byfederally
declared disaster FEMA pays hotels to house individuedso are displacedseeTr. 2694:12
21 (Glasschroedergndissuedirect payments to individuals for home repairs, critical needs
(i.e., life-sustaining items including food, first ai@nd hygiene items<}y and personal property
assistancéor repairs or refjacement.See, e.g.DX1288; DX1977.FEMA assistance is
availablewhen the Presidenieclaesthat a major disaster has occurred and federal assistance is
needed to supplement efforts by state and local governnteée¢d2 U.S.C. @ 5122. Individuals
within the disaster zone are eligible if they are a U.S. citizen, noncitizen natioaglalified
alien, they register within the application period, and FEMA verifies their requetiséster
related damages. Tr. 2704:12 to 2705:19 (GlasschrogeleNIA requires those within a
special flood hazard area, as designated by FEMAbtain and maintain flood insurance on
their property.SeeTr. 2693:18 to 2694:7 (GlasschroeddfEMA pays for the first three years
of flood insuranceld.

President Trumgssued a disaster declaration (No. 4332) for the State of Texas on
August 25, 2017 Plairtiffs Burnham, Micu, Banker, and Holland each received FEMA benefits.
Ms. Burnhamand her then fianci&ceived $27,957.65 in direct payments comprised of $4,618 in
rental assistance, $19,060.06 for home repairs, and $4,279.59 for personal property repair and
replacement DX1288. FEMA also paid$7,897.5irectly to a hotel to provide Ms. Burnham
transitional shelterld. Ms. Micu and her husband received $30,656.46 in direct payments: $500
for critical needs, $12,366 in rental assistance, $17,540.47 for home repairs, and $249.99 for a
dehumidifier. DX1980. FEMA also directly paid a hotel $155.68hlterMs. Micu. Id. The

ZFEMA, Individual Assistance Program and Policy Guidk8 (January 19, 2019).
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Bankers received28,992.89 in direct FEMA payments: $21,256.89 for home repairs and $2,666
for two months of rental assistance. DX1287. Mr. Holland received $9,959.67 in direct
payments: $500 for critical needs, $3,546 in rental assistance, and $5,913.67 to replaic®r rep
personal property. DX1977. FEMA also paid $4,887.09 directly to a hotel to house Mr.
Holland. Id.

Dan LeistraJones, the governmentOs expert in economic and financial analysis, testified
regarding Owhether the plaintiffs received payments or benefits from the Stattesithat relate
directly to the losses they are claiming in this matter.O Tr. 2718:25 to 2719:5 {laists).

Mr. LeistraJones classifiedome repair assistance and miscellaneous assistance awards as
offsessto plaintiffsthomerepair costspersonal property assistance and critical needs assistance
awards as offsets fgaintiffsCpersonal property lossesnd rental assistance payments as offsets
to their claimed displacement expenses. Tr. 27281 (l-eistraJones).

C. Posttrial Procedures

At the conclusion of the just compensation trial, the cestdblished a schedule for post
trial briefing and closing arguments, and the parties filed their post-trial briefs accordingly. The
parties presented closing arguments on Septehe€022 in Washington, D.C.

STA! DARDS FOR DECISIO!

The Takings Clause of the Fifth Amendment provides that Oprivate property [shall not]
be taken for public use, without just compensation.0 U.S. Const. amenguat. A
compensation award must be OQjustO both to an owner whose property is taken and to the public
that must pay the bill[3 United States v. Commodities Trading Cp&89 U.S. 121, 123
(1950). The proper measure of just compensation enforces thixbathe property owner Ois
entitled to be put in as good a position pecuniarily as if his property had not been tekenistH
be made whole but is not entitled to m@@Ilson v. United State®92 U.S. 246, 255 (1934).
This measure Oderives as machtent from the basic equitable principles of fairness as it does
from technical concepts of property lawJdited States v. Fulle09 U.S. 488, 490 (1973)
(citations omitted).Just compensation is &vbjective standard that disregards subjective
value®© ascribed by the ownddnited States v. 50 Acres of Lad®9 U.S. 24, 35 (1984)The
just compensatioaward includes interest thatcruedrom the date of the governmentOs
acquisition until the date of compensatidee €ch. Coll. of the Low Country v. United States
147 Fed. Cl. 364, 367 (2020).

Justcompensation is determined according beetoreandafter approactthat gages
Qhe difference in the market value of fv@perty taken before and after the takigotts v.
United States130 Ct. Cl. 88, 91 (1954)n kcases involving a partial takingst compensation
Omayfalso]include the diminished value to the remaining portion of landeRer Farms, Inc.
v. United Statesl51 Fed. CI. 560, 607 (2020). The plaintiff must show the quantum of damages
claimedOto a reasonable approximatioA®ansas Game & Fish Comm'n v. United Staf@é
F.3d 1364, 1379 (Fed. Cir. 2013). Put differently, althcdmynages must be showto a
reasonable certainty,O the plaintiff Oneed not prove the precise amount of daldages.O
Additionally, plaintiffs® damage calculation can be approximate if the defendant®s OwrongE
preclude[s] exact ascertainment of the amount of damages,O lapipitsigimation still must be
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more than speculativeKestenbaum v. Falstaff Brewing Corb14 F.2d 690, 698 (5 Cir.,

1975). A courO€pnfronted with conflicting evidence and relatively extreme valuativosO
the plaintiff and the GovernmentO may fajust compensation award independent from the
partiesO formulation§adsden Indus. Park, LLC v. United Sta@56 F.3d 1362, 1372 (Fed.
Cir. 2020),cert. denied141 S. Ct. 2795 (2021) (quoti@ay Mesa Prop., L.P. v. United States
779 F.3d 1315, 1326 (Fed. Cir. 201L5)

O[N]ot all losses suffered by the [property] owner are compensable under the Fifth
Amendment.QUnited Satesex rel. Tennessee Valley Auth. v. Powel8d® U.S. 266, 281
(1943). Specifically, no compensation is due for damage or destruction that is the Ounintended
incident of the taking of land.®itchell v. United State267 U.S. 341, 345 (1925Whether
the loss is compensable turns on whether the loss is an Oincidémdakest consequencel] of a
taking of other propertyO or a Odirect product[] of the actual invasion or taking of the property
involved.OR.J. Widen Cov. United StatesL74 Ct. Cl. 1020, 1028 (1966). Accordingly, so long
as the owner is deprived of a piece of propertyOs use Onot by a negligent act, but as the natural
consequence dhe deliberate, intended exercise of an asserted power,O it makes Ono differenceO
whether the property is personal or real prope@gusby v. United State$09 Ct. Cl. 768, 772
(1948). So todf a business or its assairetaken as a natural consequence of government
action. SeeKimball Laundry Co. v. United State338 U.S. 1, 14-15 (1949) (holding just
compensation includestaisiness@demonstrable loss of goiogacern valugthe value
contributed by noiphysical assets like management or client development)sKitidd v.
United States155 Ct. CI. 87, 98 (1961) (awarding plaintiffs the depreciated value of fishing
equipment used in a fishing business conducted on property taken by the government).

Notably, a plaintiff injured by a taking is not entitled to double recov&ee Innovair
Aviation, Ltd. v. United State83 Fed. CI. 498, 502 (2008) (adopting one approach to valuing an
asset because the other Wb@give Plaintiff a double award@jtams v. United Statea30 Ct.

Cl. 628, 631-321982) (considering compensation the stgieernmenpaid for easements on

the same land that the federal government @takavoid double recovery by plaintiffsQ)s O

the finding of any such offset results in the reduction of a just compensation award, the
government bears the burden of proving the applicability of any alleged offsetting benefit and its
amountO In re Upstream Addicks & Barket59 Fed. Cl. 512, 526 (2022). The government

fails to carry this burden, for instance, if it provides orayli€ing of the public benefits that

flow from nearly all flood control projec®® SeeCity of Van Buren v. United Stafe&g97 F.2d

1058, 1062 (Fed. Cir. 1983The government must establish that the benefit arose Odirectly and
proximately to the remaining land as a result of the public work on the part taken, due to the
particular relation of the land in question to the public wolkeddler v. United State475 F.3d
1374, 1380 (Fed. Cir. 1999).

Al ALYSIS

The court has held that the governmentOs taking encompassed both Oa permanent flowage
easementO and OplaintiffsO personal property, fixtures, and improvements damaged or destroyed
by [flooding attributable tadarvey].Oln re Upstream Addicks & Barket48 Fed. Clat278.

Accordingly, the coufdgust compensatioaward account®r three categories of loss caused by
the governmentOs easement: (1) diminution in real property value incadiage t@ttendat
structures(2) damage or destruction of personal property, and (3) dislocation ¢bstsirst
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two categoriesonstitute just compensation for the taking itself, the last for dislocation that was
the direct and naturaésultof the governmentOs ploa taking.

In the foregoing analysis, the cofirst determineshe extent to which the governmentOs
easementliminished the value gflaintiffsO real propertyThis valuation is a factor of the
easementOs scofiee likelihood of future flooding undéne easemenand the cost of repairing
damage to structuréaken by the government. Next, the caatculateghe just compensation
award forthe governmentQOs takingintiffsCpersonal property. The coudentifiesand
applies deductionflectingplaintifisCfailure to prove certain itemsO value and iteatswere
taken Then, the court concludes that housing and dislocation costs that plaintiffs incurred while
the properties were uninhabitable are compensable because they were the direct and natural
resultof the governmentOs taking prevent duplicative recoveryhd courthenreduceghe
aboveaward to account for compensation plaintiffs hateeady receiveéfom FEMA to repair
their homes, replace personal property, and obtain substitute housing until their homes were
repaired. Finally, theourt determines the interest necessamageplaintffs wholefor the
delay between payment anathovernmentOs taking

A. JustCompensation
1. Real property.

The government has a Ocategorical duty to compensate the formed damanoperty it
physically takes.Tahoe-Sierra Pres. Council, Inc. v. Tahoe RegQOl Planning Adi8&y.S.
302, 322 (2002) (citingnited States v. Pewee Coal C&41 U.S. 114, 115 (1991 The
flowage easememaken here constitutegphysical, permanemqartial taking SeeUnited States
v. Cress243 U.S. 316, 328-29 (1917). Accordingly, the government must pay just
compensation for the property interest it has taken and the Odepreciation which results to the
remainder in its use and val@eUnited States v. Grizzay@19 U.S. 180, 185 (1911Vhile the
Yellow Book binds only the governmentppraisef* the parties agree that théellow BookOs
before and after approach to valuation is profrder the before and after approaitie, just
compensation award is the difference betwihempropertyOmarketvalue without the easement
and the prpertyOsarket valuavith the easement plus adiminutionto the remainder
propertyOs valueYellow Book at 37, & 1.7.1.

Market value is the amoufdr which the property would have sold on the effective date
from a Owilling and reasonably knowledgeable seller to a willing and reasonably knowledgeable
buyer.O Yellow Book at 95, & 4.Zelmphasis omitted)A reasonably knowledgeable buyer or
seller 5 not Oalknowing,O but rather has the knowledge possessed ByythiealO willing
buyer or seller.Fla. Rock Indus., Inc. v. United Staté8 F.3d 1560, 156@-ed. Cir. 1994)

Regarding easements specifically, market participants can be reasof@iphethfor the
purposes of a direct sales comparison appraisal even if the easementOs exact language has not
been recordedSee Vaizburd v. United Stat@84 F.3d 1278, 1283-8 n.5 (Fed. Cir. 2004)

24 OThe Yellow Book applies only to appraisers hired by the federal government for
condemnation purposes; it is not mandatory with respect to appraisers not hired by the
governmen©O Hardy v. United Stated41 Fed. Cl. 1, 32 (2018).
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(upholding an appraisal notwithstanding the absence of easement language due to the court
finding an easement and determining just compensation simultaneously)

While the parties agree that the before and after approach is propetistmgeeon how
to resolve two issues that arise when applying the approach to determtiest repertiesO
aftertaking value.First, he parties debate the scope of their rights under the easevhenit
bears orhow extensively the easement diminishes property value. Secondptitegt whether
the market is aware thtte easement exists, which determines whether a direct comparison of
actualpostHarveysalesin the flood poobccurately captures thpeoperties@ftertaking value.
These disagreements expléie partie© divergeraftertaking valuations.

Concerning theasementOs scofiee courtOs prior rulingpecifythat the easement
Qeave[s] plaintiffs a fee simple interest in their properties which allows them to continue their
lawful use subject to the risk of occasional flooding caused by the operation of the Addicks and
Barker Dams.QOn re Upstream Addicks & Barket48 Fed. Clat278. This leaves at issusnly
the partiesO rights and obligations Oin the event of potential future flSedsiO

PlaintiffsO primary contentida thatthe government and property ownersO rigtets
uncertain because the easement has not been Oreduced to express language and recorded.O Pls.O
PreTrial Mem at 7. Plaintiffs argue that Texas law will determine the partiesO gl the
easement, and that under Texas thevgovernment has Ounrestricted right®©use the
easemenand Oprdhit[] the property owner from interfering with the governmentOs use of the
easement.@. at 45. Plaintiffs further contend that the Corps will enforce its policies to the
maximum extent permissihland that the CorpsO promises to the contrary are inappdsie.
7; Closing Arg. Tr. 123:8 to 124:3n plaintiffsO view, the government must compensate
plaintiffs for the expansive rights it obtained via this partial takibtg.O Pe&rial Mem. at 5.

The government respondsatthe easement@sopewill be determined byhe courtOs
orders, not Texas lawDef.ORostTrial Mem. at 43-45. Based on the courtOs previous rulings,
the government argues there is no uncertainty ieéisement@sope. Rintiffs and their
successors Oretain all development rights and can continue to make all lawful use of these
propertiexDand plaintiffs have natlentifiedstate laws that would restrict plaintifigée of their
properties.ld. at 45. The government maintains thest compensation for the easerhehould
therefoe reflect these allowances for the property ownersrartdhe expansive view of the
governmentOs rightsat plaintiffsadvance Id at 43452

Next, regarding mrket awareness of the easemelaiintiffs claim thatOwithout a
written, recorded, final easement, no comparable [&dténg] sales exist or could be found,0 so
postHarvey sales in the flood pool do not provide reliable evidence of the test propertiesO after
taking value.Pls.@Pre Trial Mem. at 16.As evidence of the lack of market awareness the

25To resolve and define the easement, the court asked the parties to brief the text of the
easement, and the parties have doneSsme.g, Upstream PL€Br. on Easement Language,
ECF No. 577; DefOs Submission of Proposed Easement Lang@&d¢o. 578; Upstream Pls. 0
Resp., ECF No. 579; Def.Os Reply, ECF No. 58 court has taken the partiesO proposals into
account, along with the trial testimony in the case, in crafting the text of the comment, which text
is set out in the Appendixgfra.
25
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plaintiffs point to the absence péiblic-facing FEMA flood insurance rate mapseTr. 726:6 to
727:11 (Wanhanen), the lack of any response from the title insurahcsry, seeTr. 462:5 to
463:4 (Philo), andecent selles® general failure to disclose the existence of an unrecorded
easementeePX-JC1025 at 22-23Thereforejn plaintiffsO viewljterature reviews, case
studiessales data foproperties outside the flood pool, and otimelirect informationprovide
the only reliable basis for calculating the propertiesGtakirg value.SeePls.(Pre Trial Mem.
at 18-19. Plaintiffs also claim the governmentOs afiking comparable sales analysigigalid
becaus¢he marketwas ignoranof the easemenso none of those saleamsferredhe same
property interest as the subject propertiessfegle ownership subject to the court-ordered
flowage easementd. at15-17.

The government countetisatthe market is aware dhe flood risk and this awareness
supports itslirect salesomparison analysisDef.O®ostTrial Mem. at 3340. According to the
government, Omarket participantsO awareness of the conditions that the [c]ourt found to
constitute a taking was enoughuse actual sales to determine market value evemglitbare is
no recorded easementl® at 31-32. Put differently, to know the extent of Harvey flooding is to
know of the easementhe marketOs awarene$she flood riskcomes from individualsO
Opesonal, direct experienceO with upstream flooding during Harvey, local and national news and
social media coverage, public meetings and outreach, and school and road cldsate33, 36.

The government criticizes plaintiffs for defining market awasstoo narrowly and
ignoring relevant evidence of market awareneSgecifically, it argues that plaintiffs put form
over substance by distinguishing knowledge of the easement from knowledge of the flood risk.
SeeDef.Ofost-Tial Mem. at 42. Additioally, the governmentlaims that plaintiffsO focus on
the lack of a recorded easement and sellersO general failure to check the disclosure form box for
unrecorded easemensstoo narrow It contends thain addition to the aforementioned sources
beyonddisclosure formsather fields orthedisclosurdormswhere sellers disclosed flooding
due to Harvey and the Addicks and Barker Reservadsguately inforadthe market of the
easemeids conditiondd. at34-37, 60-61.

The courtOs just compensation award for plaintiffsO real property is informed by the
atypical nature of the easement and the fact that the market knows of the flood risk even if the
precise terms of the easement have not been identified until®egAppendix,infra. The
courtOs past rulingse explicitthat this flowage easement is an atypical ddelike standard
flowage easementhat generallyprohibit human habitation and structureseJX1007 at 82 to
8-14, plaintiffs are allowed Oto contintieeir lawful use subject to the risk of occasional flooding
caused by the operation of the Addicks and Barker Dainst©Upstream Addick& Barker,

148 Fed. Clat 278. Importantly,becausehis taking involve Oa permanent right to inundate the
property with impounded flood waterst®as a greater impact on property vahanta

temporary takingvould. See In re Addick& Barker, 146 Fed. Clat 250. This permanence

also means that plaintifisannotrecover from the government for adgmage caused liyture
flooding up to the elevation of the governmentOs ease®eatdat 253.

PlaintiffsCexpansive conception of @asementOs scapeerlooksthefact thatthe
governmentOs righisder this atyjgal flowage easement are narrovaed more qualified than
they would be under a standard flowage easentaintiffs identify rights that atandard
flowage easement imparts to the dominant estate. But the extent tatehedsement
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diminishesplainiffsO propertyaluelargely turns orihe atypical scope of the governmentOs
rights andhow frequently these rightselikely to be invokednamelyhow frequently
meteorological conditionsould causeflooding above government-owned land under the CorpsO
operating procedures.

In short,this easementOs effext property value is tied to the frequency and extent of
flooding,i.e., how frequently the government wi#sort tathe easementSeeln re Upstream
Addicks& Barker, 159 Fed. Clat522. Plaintiffs contend thahe easementias a greateampact
on property value than flooding because it gives the government the right to flood homes at any
time for any reasoff, and the pool behind the dams is deliberately engineered to flood and could
cau® flooding that is not limited to natural disasters.-J4025 at 7. The court-ordered
easementhowever, does not confer the right to flood homes Oat any time for any rison,O
but only the right to flood Oby the operation of the Addicks and BBeais,d.e., when
meteorological conditions and the CorpsO purpose for the dams so regrérepstream
Addicks & Barkey 148 Fed. Cl. at 278Admittedly, the CorpSoperating procedure little to
limit the frequency of flooding because Othe 2012 Water Control Manual, which the Corps
followed during Harvey, instructs the Corps to operate the dams in a manner consistent with their
original purpose: to protect downstream property by impounding water in upstream reservoirs.O
In re Upstream Addick& Barker, 146 Fed. CI. at 259The probability that the meteorological
conditions necessary for the reservoir pools to exceed government-owned land will occur,
however, provides a more meaningful limitation on how frequently the government will use its
easerent.

Neither the parties nor the court ganredictfor certain how frequently the government
will use its easement, but the evidence suggests that the frequency of aleeel#poding
event will be somewhere between the partiesO estimates. PlaintiffsO experts testified that flooding
above government land lietweera 16 and 20year recurrence event and flooding to the
Harvey pool levels between a 35- and 1@@ar recurrence event. RIC873 at 23; see alsdlr.
987:5-11 (Beddingfield) (agreeing Harvey is approximately a 20- tged0+ecurrence ewnt).
But these estimates faib account for storage capacity information about the reservoirs, Tr.
2518:18 to 2519:21 (England), apdsitrecurrence ofain that fell on the reservoiduring the
observed storms, Tr. 2596:17 to 2597:20 (Keim). In comparison, defendantOs expert
characterizes Harvey as a 10@$ar recurrence evenSeeTr. 2045:3-10 (Glaudemans). But
recent trends suggest that storms and hurricanes on par with Harvey are becoming increasingly
frequent, and the government fails adequatebccount for this increase&eeTr. 2062:16-19
(Glaudemans) (testifying that two greatkan-thousangear events occurred within two years)
JX1013 at 1101926565 (stating the need to reduce flood risks within the Buffalo Bayou and
surrounding areas driven in part by the Oincreased frequency of {acgée flooding eventsQ)
In short, the government understates the frequency of a HeEwelystorm. Similarly large
storms will likely occur in the future, but it remainscertainvhen or how frequently.
Notwithstanding this uncertainty, the evidence does show that the government will use its
easement only in the event of a natural disaster. Th&r#dstdent actually declared Harvey and
Imeldato be major disasters supports this conclusion.

26 plaintiffs list separately the right to store water inside a h@esPX-JC1025 at 7, but
this right isencompasselly the right to flood homes at any timiecumstances warrant
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Plantiffs further contend thaheeasemengrantsthe Corpgherights to prevent new
construction and to control the plaintifféddd mitigation efforts. PXJC1025 at 7. But these
rights are more qualified and narrower than plaintiffs sugdest.one, the court-ordered
easement preservee property ownefs rightso continue all lawful usesln re Upstream
Addicks& Barker, 148 Fed. Clat278. The Corps understands this to mean property owners can
inhabit and maintain existing structures on the propesgeTr. 296:7 to 297:9 (Johnson-Muic).
Moreover,apart from stormghe Corpsofficials testified thathe easement would only be
enfarced if the ownersO actions reduced the storage cagfatiéyland in questionSeeTr.
164:23 to 165:3 (Johnson-Muic); JX1010 at 3, | 1.5; JX1007 at 8-12, | 8-24. The Corps further
suggested that treasement@sypical nature might requiieto tolerateevensome property
modificationsthat wouldreduce theeservoirsO storage capacBeeTr. 211:22 to 214:10
(Johnson-Muic).

Plaintiffs also include certain dominant estate rightsttieyt have not shown the Corps
will exercise. These rights inade the Corpsiieedom to post signs and enter plaintiffsO
property. PXJCL025 at 7. Plaintiffs presented no evidence that the Corps would post signs or
that, if the Corps did, posting signs would impact property vaBeeTr. 284021 to 284113
(Bell). Plaintiffs also have not presented evidence on the likelihoadattsgnstorms the
Corps would access properties, how frequently, or how this access would affect property values.
See€Tr. 2839:23 to 2840:18 (Bell). Accordingihe easementOs scap@arrower than plaintiffs
contend, and narrower than the scope plaintiffsO experts used in appraisisgptupertiesO
aftertaking value. The aftamking value must reflect only those rights that the government
actually acquired and ontp the extent those rights affect the value of plaintifisO property.

Turning to market awaress, the typical buyer and seller in the market are reasonably
aware of the flood risk but not the easementoWledge of a flood risk is not the same as
knowledge of an easement. While an easement can impress its full effeopertyOs value
without being recorded, a market participant who is reasonably knowledgeable of a flood risk
will likely behave differently thamnewho is reasonably knowledgeable of an easement.
Indeed, the title industry treats easements and flood risks differently. Fordesa title
insurance company would likely except from its policy any financial loss attributable to an
easement, which in turn would cause the loan prowileerto increase either the mortgage rate,
the down payment or both, or deny the loan altogether. Tr. 482:1-19, 487:20 to 488:6 (Philo).
This would price some buyers aftthe marketinless the owner lowered the sale pri€e€Tr.
469:3-7 (Philo).Because title insurance companies will issue poligeoperties within 100-
and 500year floodplains and lenders will issue mortgages for such properties, an easementOs
existence negatively affects value independent from and in addition to the propertyOs flood risk.
SeeTr. 501:12-22 (Philo).

The market is unaware of the easement but has liegxperiencsome ofthe effects
on property value that will occur once the market learns of the easefeedateno easement
has been recorded, title insurers have continued to issue policies for properties sold in the Harvey
flood pool,seeTr. 462:15 to 463:4 (Philpand ess thammnehalf percenof people who sold
homes within the Harvey flood pool after Harvey disclosed the existence of an unrecorded
easement. PNC1025 at 22-23. Although the court has previously indicated that its own prior
rulings Oare sufficient to inform the scope of the easementO even absent the recording of Oexact
easement languagdrOre Upstream Addick& Barker, 159 Fed. Cl. at 524here is evidence
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that price trends for floogool properties did natpecifcally change after the courtOs liability
ruling, seeDX1001 at 11§96-1190?7. Taken together this evidence shows the magkmegins
unaware otheeasementOs terms

Nevertheless, the marketswledge of théest propertied flood riskndicates thapost-
Harvey sales daiaforms tosomeextentthe testpropertiesO aftéaking value.Social and news
media covered and continues to cover Harvey-related flooding and more general flood risks in
the Houston areaSeegenerallyDX1001 at 11790-1187@ataloguing the effect recent weather
events and Harvey specifically had on the marketOs awareness of flood risk). Moreover,
although property owners often use FIRtdgauge flood risk and none shows the Harvey flood
pool, other sourcdsaveprovided mblic-facing maps of the Harvey flood pool, including the
Harris County Flood Contrd@istrictOsvebsite and the Texas Tribun®8eeTr. 556:22 to 557:14
(T. Ward); DX 1080 at row 1500; Neena Satija and Kiah Colenston officials let developers
build homes inside reservoirs. But no one warned buy@&he Texas Tribune (Oct. 12, 2017),
https://apps.texastribune.org/harw@gervoirs/ Market participants could also access even
more sitespecific information.Beside the box for disclosing an unrecaréasement, sellers
used various fields on disclosure forms to notify buyers of the flood risk associated with
particular properties. For instansellers disclosed previous structural and fkiteding and
even specifically mentioned Harvey and the Af#tdiand Barker Reservoir§eeDX1676 at
49000; PX-JC1201 at 2: PX-JC1189 at B. Similar information was displayed on MLS real
estate listingsSee, e.g.DX1021 at 12800, 12804.

The courtO=®al property just compensatiaward reflectshe propeiesO value in their
damaged state, subject to the easem®8aéln re Upstream Addick& Barker, 148 Fed. Cl. at
278. The courtOs awatakes into consideration the facts ttia government@agment is
atypical andDa similarly large storm, producing comparable rainfall, remains likely to occur
again.OSeeln re Upstream Addick& Barker, 146 Fed. Cl. at 251-52The court rejectshe
governmentOs valuatitor the properties in their aftéaking repaired statee@usejust
compensation is measured Oat time of the takidgited States v. 564.54 Acres of Laad1
U.S. 506, 511 (1979). Accordingly, the government caoredtit repairs that plaintiffs made
after the government damaged their property by impour@datggory 3 black water on
plaintiffsO land and in their homda.re Upstream Addick& Barker, 146 Fed. CI. at 252
(2019). The award account for repairenly to the Banker, Burnham, Micu and Sidhu 603
homes and the PopoviciOs garage foronly thosecosts the laintiffs incurred torestoe their
property tatheir pre-taking state. The numbers exclumtests associated with upgrades,
remodeling, or other improvementsigg beyond the repaitsatthe governmentOs taking
necestated?®

27 The government contends this is evidence that knowledge of the easement Ohad no
negative effect on prices.O DeROstTrial Mem. at 28. But this lack of a market response
could just as well indicate the courtOs liability ruling did not alert the market of the easement.

28 The award for the governmentOs taking of plaintiffsO real property and improvements is
reduced by 50% for plaintiffs Burnham, Micu, Popovici, and Sidhu to reflect these plaintiffsO
proportional ownership interestr. 41:1218 (Burnham); Tr. 101:18 to 102:7 (Micu); Tr.

789:11-20 (Popovici); Tr. 1713:11-22 (Sidhu).
29
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Theawardfor structurally flooded properties refletioth the fact that the easement
grants the government the permanent right to impound water within the homes on the properties,
and the structural damage the government caused by taking the easEmeegpvernment
flooded Ms. BurnhamOs home with four to five feet of water for at least severrdays.
Upstream Addicks & Barkefl46 Fed. Cl. at 242. The damage was so extensive that Ms.
Burnham had to sell a home that she described as her forevemticheshehad renovatd and
decoragdwith her own original artwork SeeTr. 43:1244:19 (Burnham). The BankersO
property was flooded with roughly one foot of water for four ddgg.e Upstream Addicks &
Barker, 146 Fed. Cl. at 241. Thiwoding distribued mucky sludge throughout the first floor of
their home, requiring a eight-month-long restoration. Tr. 762:14 to 763:25 (BaRlef) Post
Trial Br. at 38 Ms. MicuOs property was flooded with approximately two feet of water for ten
days. In re Upsteam Addicks & Barkerl46 Fed. Cl. at 242-43. The home had to be mucked
out and remediated to eliminate mold growth and portions of the homeQOs walls and foundation
had to be restored, a process that took roughly one year. Tr. 121:10-11 (Micu).

Damageto Mr. SidhuOs downstairs unit was even more exteriBheeiooding required
Mr. Sidhu to gut and renovate his property over the course of nearly ondryeatJpstream
Addicks & Barkey 146 Fed. Cl. at 243PlaintiffsO experts opined that the cost of repairing the
unit far exceeded its market value, PX-JC890 at 83, and that Oall value of thidjihieea
taken,O PX-JC883 at 33. The governmentOs expert estimated the flooding and necessary repairs
diminished the propertyOs value by $40,000. DX1006 at 11670.

The government did not flood homes on the Popovici and Sidhu 604 propertibge and
PopoviciOs garage suffered only limited damage, so the just compensatiofoatherdis
lower. Tr. 1730:7-9 (Sidhu(testifying that the upstairs unit did not need repairs because it was
not flooded); Tr. 791:19-21, 799:17-23 (Popovici) (describing damage to the wooden garage
door).

Mr. HollandOs real property intergsnerates different issues from the saaple
plaintiffs. The government argues that his favorable leaseholdas-aompensable
consequential loss becaude. HollandOs interest is a contract right, and the government has not
appropriated his contract righbef.Os Posfrial Mem. at 77. This ajument fails Leaseholds
are compensable property interests under the Fifth Amendrdeited States v. Petty Motor
Co, 327 U.S. 372, 378 (1946). The government executes a taking by interfering with a contract
right in a way that affects an underlying property righeePalmyra Pac. Seafoods, L.L.C. v.
United States561 F.3d 1361, 1369 (Fed. Cir. 2009). For this readtmugh residential leases
involve contractual rights, O[i]t has long been established that the holder of an unexpired
leaseholdnterest in land is entitled, under the Fifth Amendment, to just compensation for the
value of that interegd Alamo Land & Cattle Co. v. Arizond24 U.S. 295, 303 (1976).

Just compensation for a leasehold interest is the value gbtrernmentOs use and
occupancy for the remainder of the lease as determined either by the amount specified in the
lease or the fair rental value plus the value of the tenantOs renewallago Land & Cattle
Co, 424 U.Sat304. Mr. Holland had a leasehold interest in the property that would have
extended for six months aftefarvey. But Mr. HollandOkndlord indicated he did not intend to
restorethe propertyand because Mr. Holland could not affordtdh restore thproperty and
pay his rent,ie landlord terminated the leaseeeHolland-JC28 Resp to Written Dep.48-50.
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By flooding the property such that Mr. Holland could safely return, the government
effectively terminated Mr. HollandOs leasehd@cause he paid foo repairs to his leased
property, he is entitled to compensation only for his leasehold adearthg

Based on these considerations, plaintiffs are entitled to just compensation for their real
property in the following amounts:

Plaintiff (s) Gross JustCompensation Award?®
Mr. and Ms.Banker $200,279.34

Ms. Burnham $57,237.81

Mr. Holland $3,300

Ms. Micu $64,988.90

Ms. Popovici $1,401.49

Mr. Sidhy for unit603 $25,000

Mr. Sidhy for unit604 $534.00

2. Personal property.

Plaintiffs are entitled to compensation for Opersonal property, fixtures, and improvements
damaged or destroyed by the flodti@attendedhe governmentOs taking of the flowage
easementln re Upstream Addick& Barker, 148 Fed. Clat278. This prior uling comports
with precedent that establishes plaintiffs whose personal property the government appropriates
are entitled to just compensatioHorne v. Dep't of Agric.576 U.S. 350, 359-361 (2015). The
plaintiffs nonethelessiust take reasonable stépsmitigate damagesSeeHeydt v. United
States 38 Fed. CI. 286, 310 (1997).

The government argues that plaintiffsO personal property losses-ammuensable
results of the taking, thatichlosses overlap with their real property claims, and that plaintiffs
have failed to establish the value of their personal property and that Harvey caused loss or
damage to various itemS&eeDef.Os Posfrial Mem. at 77-90. The government first argues that
O[p]laintiffsO claims relating to personal propertg@nsequential damages, which are not
compensable under thefthi Amendment.Qd. at 78. More specificallyt asserts that these
losses are nenompensable because in taking the flowage easement the government neither
Oappropriate[dp]laintifisO persan property for public use. . nor . . intend[ed] to damage
any personal property.ld. This argument ignores the courtOs ruling that plaintiffsO personal
property was not merely damaged by the governmentOs taking of plaintiffsO real property.
Rather, the personal property itself was taken by the government. Just as when it takes real

29 Theseamounts fomward do not account faffsetsdiscussedhfra, section B.
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property, the government must pay just compensation when it takes personal pidpangy.
576 U.S.at359-61.

The governmentOs argument also falters beoauese had the court held the government
only took real property, the personal property losses woahetheless be compensable because
they were directly and naturally caused by the governmentOs real property Takiregpecific
whether a loss caused by a taking is compensable hinges not on whether it is a consequence of
the governmentOs takibgton whether it is an Oincidental or indirect consequence]] of a
taking.OR.J. Widen C9174 Ct. Cl.at1028. Accordingly, a loss that is the Odirect product[] of
the actual invasion or takirgf the property involve® is compensabléd. This distincion,
further defined by cases surveyed below, also explaaigheplaintiffsO personal property
losses are compensable even ifgbgernmentlid not intend tacause such damaged did not
acquirethe personal properfpr public use

A loss is incidetal and norcompensable when its connection to the taking is too
attenuated For example, minjury that results from the governmentOs taking of anotherOs
property is not compensable under the Fifth AmendmaimtPegasus of DC, Inc. v. United
States 424 F.3d 1206 (Fed. Cir. 200%)nited States ex rel. Tennessee Valley Authority v.
Powelson319 U.S. 266 (1943). IAir Pegasusa plaintiff heliport business sought to recover
its leasehold interest for a building when the government prohibited the operation of helicopters
in the area where the heliport was located. 424 F.3d at 1209Federal Circuitotedthat
QAir Pegass does not actually own or operate any helicopters,O and that the injury was non-
compensable because it resulted not from the government #sikiRggasu®s property butas
Qhe more attenuated result of the govern@emiurported taking of other peopleOs prapédty.
at1215 Similarly, the plaintiff inTennessee Valley Authordygued the value of land the
government had taken should reflect the landOs potential future use for a hydroelectric project.
319 U.Sat274. Butthe plaintiff had not yet built the project and could not do so without
combining the land in question with other tractsat not yet acquired through eminent domain.

Id. at 284. The Court held the plaintiff was not entitled to Ocompensation for the loss of a
business opportunity based on the unexercised privilege to use the power of eminent domain,O
id., because the opportunity was Otoo remote and speculdtivat®75-76 (quotinglcGovern

v. New York229 U.S. 363, 372 (1913)).

Similarly, the government need not compensate a party for a reduction in profit caused by
factors outside the governmentsO contfaba NatRes, Inc. v. United State904 F.2d 1577
(Fed. Cir. 1990). The government temporarily took land that Yuba had agreed to lease to a third
party in exchange for rent and a percentage of mineral royaltieat 15/8-81. Therial court
awarded Yuba its minimum rent and royalgyments butleclined, however, to award royalty
losses that occurred becagss#d had a lower value after the temporary takitty. The Federal
Circuit affirmed becausea@y attempt to determine how much gold would have been extracted
during the taking period, and what its net sales price would have been, would involve the very
kind of conjectural and speculative analysis the courts consistently reject as a basis for
determining just compensation under the Fifth Amendr@dat at 1582-83.

Propertylosees including personal property lossese compensable when they are
directly caused by the governmentOs takin@almsby v. United Statethe court held the
government had taken an easement over plaintiffsO property by flying airplanes 83 feet above the
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land. 109 Ct. Clat 769-70. At the time of the taking t@ausbyplaintiffs had used the land to
raisechickens. 104 Ct. Cl. 342, 349 (194%)'d, 328 U.S. 256 (1946). By using its
easement, the government causasif®any as 6 to 10 chickens a ftaybe] killed by flying into
the walls from fright caused by the planetdOThe Claims Courtiltimately awarded plaintiffs
just compensation for the lost personal propefl09 Ct. Clat772. It reasoned that there was
Ono differencim the destruction of personal property and real profeiftghe owner is deprived
of its use @ot by a negligent act, but as the natural consequence of the deliberate, intended
exercise of an asserted povietd. Similarly in Todd v. United Stateshecourt ordered the
government to compensate plaintiffs fimth real and personal property losses. 155 Ct. Cl. 87.
In Toddthe government took plaintiffsO fishing rights under giate fishindicenses. Id. at91.

In addition to the value of thfeshing licenss, the court held thataintiffs were entitled to
compensatiofior nets and poles rendered useless by the takth@t 91, 98.

Here, unlike inYuba Natural Resaoes thepersonal property damage plaintiffs claim
they suffered is neither speculative nor conjecturdiis case does not include the sale of a
commodity subject to rapid fluctuations in value. InstetangiffsCloss was directly caused by
factorswithin the governmentOs control, namely the operation of the Addicks and Barker Dams.
Seeln re Upstream Addicks & Barket46 Fed. Clat 254(OThe damage to plaintiffs' properties
was the direct result of the government's construction, modification, and operation of the
Addicks and Barker Dams.CBlaintiffsCxlaims arealsonot attenuated as thoserein
PowelsorandAir Pegasusecausat thetime of the takingplaintiffs actually owned the
personal property for which they seek compensation. Moreover, the damage to this personal
property was a direct result of the governmetatksg the easement, like the losses suffered by
plaintiffs in Todd andCausby The flowage easement gives the government the right to impound
water on plaintiffsO property, and the personal property was damaged when the government did
just that. The Corps was Owell aware that storms capable of overflowing goveramedt
land were likely to occur.ld re UpstreamAddicks &Barker, 146 Fed. Cl. at 260. It also knew
that the atisk land contained residenceSee idat 256 (describing Corps surveys of properties
Oin the reservoirs located beyond government landO). Accordingly, plametifstitled to the
personal property lost when the government féxtitheir properties on August 30, 2017.

Also atissue is whether plaintiff$@ve met their burden of proof in establishing the
value of personal property andatht was damaged or destroyed as a direct result of the taking
The government specifically contests the value plaintiffs ascribe to particular items and whether
certain personal property damage was caused by Harvey. Def.Ogd@Pdsem. at 7880, 82-
90.

The property owner Omust show actual damages Owith reasonable certainty,® which
requires Omore than a guess, but less than absolute ex@€essMesa Prop., L.P779 F.3d
at 1323 (quotingPrecision Pine & Timber Inc. v. United Stat&96 F.3d 817, 833 (FeQir.
2010)). And, @ll costs claimed must have supporting documentﬂifmnevron U.S.A,, Inc. v.
United States116 Fed. Cl. 202, 227 (2014)yger Const. Co. v. United Stat&4 Fed. Cl. 177,

30 Uponappeal the Supreme Court affirmed the Claims CourtOs holding that there had
been a taking and remanded for the Claims Court to determine the Oprecise nature of the
easement taken.Oausby 109 Ct. Clat769. The description of the property damage is
includedin the Claims CourtOs first opinid®ausby 104 Ct. Cl. 342
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260 (1994 Becausdplaintiff] presentesho documentary evidence, proof of damages
insufficient with respect to this clai) Absent documentary support, eveclam for damages
that is supported by testimony from a plaintiffOs expaytfail for lack of proaf See
Transtechnology Corp., Space Ordnance Sys. Div. v. United &2at€s. Ct. 349, 384 (1990).
Similarly, a plaintiff fails to carry its burden if its damages clgiare so vague that the court
Ocannot ascertain whether they are viadi@®man Constr. Co. v. United Stgt&54 Fed. Cl.
127, 142 (2021

Mr. Hollandclaimssubstantial dollar values for antiques and specialty items but provides
no documentatiorotestablish the iter@status or value as antiquesscollectables Instead Mr.
Holland provides onlgeneraldescriptionsuch a€ODining hutch B antique® and ODining room
table and chair® antiqueO to suppbis claimedosses.SeePX-JC867 App. Il at Holland 7.

His valwationof collectorsO itenedsorests on sparse evidsm For instancehe requests
compensation for @4o]riginal 197@®Star Wars Collection® aadDWWE championship belt.O

Id. at 7, 11.Still otherlistedentries provide categioal descriptions without describing what
particular items comprise the kshamely his claim for $1,430 in lost OArt Hobbies &
Collectibles.OHolland-JC28 at 155-56. These descriptions are too vague for the court to
determine theiaccuracy Additionally, plaintiffsO expexn personal property valuations

admitted that he dinot verifyMr. HollandOs claims fantiques and collectibles even though

such items typicallynusthave their value confirmed with supporting documentation. PX-JC867
at 5. In short, Mr. Holland has provided inadequate evidence of the value of the antique dining
hutch, sterling silver set, and table and chairs as well as his signed Kiss Guitar, WWE
championship belt, Star Wars action figures, and general losses to art hobbies and collectibles.
Mr. HollandOs valuation of these items exceeds the vahanaitique or norcollectible items

of the same kindb the point that the itemsO value requires independent documentation. His just
compensation award is reduced by $13 @flectthis inadequacy. Aside from the above

items, Mr. Holland has provided sufficient proof to support the loss of $63,957.52 in personal
property. Thus, Mr. Holland is awarded $77,897.52 for his loss of personal property.

The Bankers similarly providiasufficient evidence fatheir carsO value at the time of the
taking and that certain personalty and fixtures were damaged by Harvey. The Bankers identified
the amount they initially paid for the cars but did not provide evidenceNsuckhasle repair
histoiies their mileageor the extent to which they were damagedNto establish the value of the
cars at the time of the takingeeTr. 772:11-14 (Banker)The Bankers claim will also be
reduced by $285 attributable to a beverage refrigerator that they acquired after Harvey and
$162.50 for a microwave that they admitted Owas probably not damagedO because it was above
the floodline. PXJC867 Appll at Banker 12; Tr. 775:1730 776:4 (Banker).The Bankers
also mischaracterize the cost of yard landscaping, sod, and refirtistinfyont door as
personal property losses. RX867 Appll at Banker 1. Plaintiffs have failed to establish that
these costs are distinct from the amounts they claim for repairs to thgirapaity.

Compensation for these lossesdilressed bihe courtOs award for repairs to the BankersO real
property. Accordingly, the BankersO award is reduced by $74,864688ount for their failure

of proof with respect to damage to their two vehicles, microwawegerator and landscaping

and door reqir costs. The Bankers have submitted sufficient evidence to support their claim for
$16,527.41 in personal property loss&ge generallBankerdC6 (invoice listing appliances);
PX-JC867 App. Il at Banker 2-(personal property inventoryjX-JX1128; Tr. 771:5to 773:11
(Banker)(describing personal property losses).
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Ms. Popovici likewise claimed amounts for landscaping services and personalty and
fixturesthat allegedlywere damaged by the governmentOs taking. JX1170-71. Ms. Popovici
failed to prove thaandscapeelateddamages were proximately caused by the governmentOs
taking. The landscaping invoiceme dated September 29 and October 2, 2020, more than two
years after the governmentOs takiig. Similar deficiencies undermine Ms. PopoviciOs claim
for service and repair costs associated with her cahame&HVAC system. The HVAC system
was cleaned over a year after the governmentOs taiéag\Vis. Popovici noticed Ovents in the
ceiling that were dirty.O T796:24 to 797:12 (Popovici). The flood water did not enter the
Popovici residence, Tr. 814:4-8 (Popovici), and the HVAC units themselves were not damaged
by flooding, 2019 Tr. 1252:2-7 (PopoviciMs. Popovicifails to show that thesepairs were
necessitated bihe governmentOs taking rather than routine servitlegt, Ms. Popovici
testifiedthat her vehicle was damaged not when the government flooded her property, but when
her husband drove the car off the flooded property. Tr. 824:13-24 (Popovici). Accordingly, Ms.
Popovici has failed to establish that she suffered any personal property damage because of the
governmentOs easemefhe $1,401.49 Ms. Popovici claims in repairs to her garage is included
in her just compensation award for real proped1165; JX1167.

Ms. MicuOs claims for mutilated currency and the depreciated value of a piggy bank
containing damaged currency falter as wélls. Micu was obligated to mitigate her damages.
The Bureau of Engraving and Printing allows people to redeem mutilated currency for up to its
face value. 31 C.F.R. & 1008). Because Ms. Micprovides no evidence that she sought to
mitigate these losses, her personal property award is reduced by $¥80dicu is entitled to
recover $42,184.85 for the governmentOs taking of her personal pr&@ssggnerallyMicu-

JC246 (personal properityventory); MicuJC55 (photographs of damaged personal property);
Micu-JC143 (photographsMicu-JC192 (photographs

Ms. Burnham carried her burden of proof for establishing her personal property damages
claimfor $21,088.63. Ms. Burnham submitted numerous images depicting damage to personal
property that supports the losses she claimed in her personal property inv&e®iyenerally
Burnham-JC92 (photographs); Burnham-JC96 (inventory).

Mr. Sidhu also seeks compensationgersonal properfynamely a range, range hood,
refrigerator, and dishwasher to replace damaged appliances in the downstaiSidimi#¢JC52
SidhuJC89 These costs are not included in the courtOs just compensation award for damage to
Mr. SidhuOs downstairs unit, so Mr. Sidhu is entitled to $1,964).4tese losses

3. Displacement.

Plaintiffs also claim damagéar their temporary displacement fraimeir properties.
Plaintiffs base their claim fatislocation on their propertiesO fair rental vaBeeP!s.O Post-
Trial Br. at 3738. The government argues that the plaintiffs are not entitled to any just
compensation for the temporary displacement caused by the governmentOStxdiied.Os
PostTrial Br. at 91. It contends that the just compensdbtiotthe taking of real property
includes just compensation for temporary displacement because the after-taking valuation
measures the value of the properties in their Ounrepaired, flood damaged condition,0 and a
reasonable buyer and seller would factoo ithie purchase price the time it takes to restore the
property to a livable conditionld.
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The court agrees that using the monthly rental value of the properties would duplicate the
courtOs real property just compensation aw@edYellow Bookat 172, & 4.6.5.2That award
compensates plaintiffs for the cost of restoring the home to a livable condition including the cost
of materials The plaintiffs are nonetheless entitled to just compensation for the dislocation costs
they incurred as direct resul of the governmentOs taking.

A just compensation award may take into consideration displacement costs imposed on
the plaintiff as a direct and natural result of the taki@f United States v. Gen. Motors Carp
323 U.S. 373, 383 (194%ee alsdNatOl Lab'y & Supply Co. vnided Sates 275 F. 218, 220-

21 (E.D. Pa. 1921) (indicating just compensation can include either the cost and expense of
equipping the location taken by the government or the cost and expense of equipping the
plaintiffOs substite location but not both and awarding the plaintiff the lattEox instance, in

General Motorghe SupremeCourt explained that a plaintiff may be entitlegust

compensation for Othe reasonable cost of moving out the property stored and prepspacethe

for occupancy,O including the cost of storing goods or returning them to the leased premises.

323 U.S. at 383. In that case the Court stated such costs could be considered along with the
market rental value of the temporary occupancy taken but Onot as independent items of damage.O
Id.

Accordingly, the court takes into consideration dislocation costs including the costs of
securing substitute housing actually and necessarily incurred by plaintiffs here in determining the
just compensation award.hesedisplacemerst exteneédfrom the time the honsewererendered
uninhabitable until the horsewvererepaired and saftooccupyonce again. Ms. Burnham and
Ms. Micu both established the length of time they were displaced from theislardéad to
secure alternative housingyls. Burnham paid $7,043 in rent for alternative houstandMs.

Micu paid $33,122%2 SeeBurnham-JC38 at 140; MicIc19 at 4950. These awards are reduced
by half to reflect each plainti® cotenancy.

Mr. Sidhu also suffered costghenthe government used its easememt displaced his
tenants. Specifically, Mr. Sidhu claims $5,854 in lost income and $313.43 in utility payments he
madewhile unit 603 was vacaniSeeJX1172. He further claims $127 in lost rent for Unit 604
to reflect the discount he provided the tenant because they were displaced during Harvey.
Tr. 1737:15-24 (Sidhu). Structural flooding caused by the governmentOs easement rendered Unit
603 uninhabitable between September 1, 2017 and July 27, 2018. J8i@&uThe government
contends these losses are{tompensablas Onormal business expenses incurred anytime a unit
is vacant.O0 Def.Os Posal Br. at 75. But this argument ignores that Unit @@&vacant
because the government used its flowage easement and flooded the property. Lost profit and
damage caused to business assets are compensable if they are the direct and natural consequence
of the governmentOs takingeeKimball Laundry Ca.338 U.Sat16-19(holding the
government Omust pay compensationO for a laundry businessOs trade routes and suggesting Othe
record of its past earningsO and expenditures building up the routes provide evidence of their
value);see alsaCausby 109 Ct. Clat 772 (awarding just compensation for destroyed business

31 This reflects$161.29 for the month of October, $6,332.5 for November-March, and
$548.82 prorated for April 1-13, 2018.

32 This reflects$2,332.50 for September 2017, and $2,799 per month from October 2017-
August 2018.
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assets) These figures are reduced by half to reflect Mr. Siathproportional ownership of the
property.

Mr. Sidhu also claimed $3,001.53 for costs, prorated for unit 603, incurred in traveling
from his home in California to Texas to oversee the repair of his propantietestify during the
liability trial. Tr. 1739:19 to 1740:22 (Sidhu). These expensegmedental and therefernon-
compensable In Georgia-Pacific Corp. v. United Statebe plaintiff also requested additional
management costs, including travel costs, made necessary by the g86iig). Cl. 95, 151-53
(1980) Unlike business assets that are taken, such costs represent how the taking may frustrate
business operations, and Obusiness frustrations and readjustments have been held
noncompensablOld. at 153. Impounding floodwatedirectly displaced Mr. SidhuOs tenants,
buttravel costs he incurred because he limes different state and elected to travel to oversee
the unitOrenovation have too attenuated a connection with the governmentOs taking.

B. Offsets

The government seeks to offgest compensation awatdy the amount of money
plaintiffs have already received in the form of direct payments from FEMPhe rule against
awarding a plaintiff duplicate recovery is attributablust compensationOs guiding principle
that the property owner Omust be made whole but is not entitled to rétser0292 U.Sat
255 RecoveryBlack's Law Dictionaryf11th ed. 2019)see alsdnnovair Aviation, Ltd. 83 Fed.

Cl. at502 Pettrov. United Statest7 Fed. Cl. 136, 151 (20p@efusing to grant plaintiff lost
profits for an asset that plaintiff retained prevent double recoverydgams v. United States
230Ct. Cl.628, 631-32 (1982) (considering compensation the state of didliqn easements

on the same land that the federal government took to Oavoid double recovery by plaintiffsO).

Plaintiffs contend that FEMA payments must not be offset. They rely on cases applying
therelativebenefits doctrine Seeldeker Farms Inc. vUnited Statesl46 Fed. Cl. 413, 415
(2020). Under this doctrine, the court may offset oniye@and special benefi@vhich arise
directly due to the particular relation of the land in question to the public work and proximately
to the remaining lathas a result of the public work on the part takededdler, 175 F.3cht
1380. Plaintiffs contend that FEMA payments do not qualify because they do not arise directly
and proximately from the taking. Pls.O Post-Trial Resp. at 31. Inse&EMA payments
apply toOanyone who suffered from a declared disaster regardless of any connection to any
taking or benefit . . . to the remainder propertidCat 33 (emphasis omitted)

The facts of this case@o not fall neatly within the relativbenefit doctrine. Where that
doctrine applies, the taking itself causes some beoetfile remainder propetdj The relative

33 FEMA cannot claw back the funds it has disbursed because it can only do so within
three years of awarding the funds, and each plaukitf wasgranted FEMA relief was awarded
relief more than three years ago. Tr. 2701:5-1@¢&throeder).

34 See, e.gHendler, 175 F.3cat 1383 @ffirming the lower court®®ldingthatthe
governmentOs taking of an easement to sink wells for the purpose of monitoring water migration
conferred special benefits in the form of groundwater testing and remediation associated with
installing the wells)Laughlin v. United State®2 Cl. Ct. 85, 114 (1990) (applying the relativeb
benefits doctrine in holding that any increase in groundwater levels was offset by the special
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benefit doctrine is a specific application of the gengriaiciple guiding the proper measure of
just compensation: the persathose property is takemmst be made whole but is not entitled to
moreQ Olson 292 U.Sat255. Failing to deduct FEMA payments would constitute duplicate
recovery. The governmergimbursedor some losses giroperty once by issuirfgeEMA relief
and should not be compelled to pay again for the damage to the property by the same flood
pursuant to the courtOs just compensation awdrat the government made funds available to
someothers whose horsevereflooded during Harvey but not because of aggoment taking is
inapposite.Cf. United States v. River Rouge Improvement U.S. 411, 415-16 (1926)
(discussingauthority establishing thattzenefit can be special even if adjacent lands are
Osimilarly benefitedO by the government actidhl government issued payments through
FEMA to compensate plaintiffs for the very same property losses and damages that they seek to
recover here. In sum, the governmieas establishetthat the cash payments from FEMA were
related to the same flood damage that the plaintiffs seek to recover. Defl@ial®em. at 37.
FEMA relief was provided as a direct result of the governmentOs taking an easement on
plaintiffsO landIndeed, the plaintiffs were only eligible because FEX#ified their claims for
Harveyrelated damagesSeeTr. 2705:1019 (Glasschroeder)

Offsets also are relevant to plaintiffsO costsligplacement, property loss, and repairs to
structures flooded by Harvey. Plaintiffs Burnham, Micu, Banker, and Holland each received
direct payments from FEMA, and if these amounts are not offset from the just compensation
award these plaintiffs would receive an award greater than the lossugtayned. The Bankers
received $21,256.89 in home repair assistance and $2,666 in direct rental assistance payments.
DX1287. Ms. Burnham received $4,618 in direct rental assistance payments, $19,060.06 in
home repair assistance, and $4,279.59 in personal property assistance. DX1288. Mr. Holland
received $6,413.67 in critical needs assistance and personal property assistance and $3,546 in
direct rental assistance payments. DX1977. Ms. Micu and her husband received $17,540.47 in
home repair assistagc$12,366 in direct rental assistance payments, and $500 in critical needs
assistance. DX1980. Accordingly, the Bankénsfdaward will be reduced b§21,256.89, Ms.
BurnhamOs 16,118.62° Ms. MicuOs by $15,203.8%and Mr. HollandOs by $6,413.67.
Theseoffsetamounts exclude money paid directly to hotels that housed the plaintiffs.

benefit the governmentOs flocontrol system provided by making the property in question
suitable for farming).

35 Ms. BurnhamOs offset is reduced by $2,309, &¥e total direct payments for rental
assistancehecause her fiandZ a coeapplicant for FEMA relief and esigned thdease
agreement for the property she moved into after selling her home. DX1288; BurnhamitJC38.
is further reduced by $9,530.(0% of the total direct payments for real property repairs,
because Ms. Burnham had only a 50% interest iptbeerty and any increase in the sale value
attributable to these repairs would be split with her motli¥121. No reduction for personal
property is made because Ms. Burnham indicates all the personal property in the home was hers.
Tr. 91:17-18 (Burnam).

36 Ms. MicuOs offset is reduced by 50% becadseMicuOs husband was listed as-a co
applicant on the FEMA award. DX198@irect assistance in the form of a dehumidifier, valued
at $249.99, is also not deducteeause it does not offset a loss M&u claimed.
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Banker Burnham | Holland Micu Popovici Sidhu

Grossjust $216,806.75 $81,847.94 | $81,197.52 $102,642.33 $1,401.49 | $29631.42
compensation

award

FEMA $21,25689 | $16,11862 | $6,413.67 | $15,20324 | $0 $0
offsets

I etjust $195,549.86 $65,729.32 | $74,783.85| $87,439.09 | $1,401.49 | $29,631.42

compensation

C. Interest

To make the landowner whole, the government may be required totpesst for the
delay between the date of the taking and the date of compensBkgici. Coll. of the Low
Country, 147 Fed. Clat367. The court has held the taking occurred on August 30, 2017, and
the parties disagree only on the appropriate rate and how frequently that interest should be
compounded. Plaintiffs request an interest award of 3.62%, compounded quarterly, based on
MoodyOs Aaa Corporate Bond Index. Pls.OTRiasBr. at39-40. Defendants argue the rate
awarded should be that set by the Declarations of Takings Act, compounded annually. Def.Os
PostTrial Mem. at 100.

Under the Prudent Investor Rule, the appropriate interest rate is based on Ohow Oa
reasonably prudent personO would have invested the funds to Oproduce a reasonable return while
maintaining safety of principal.OQlare Lake Basin Water Storage Dist. v. United Stdiés
Fed. Cl. 624, 627 (2004) (quotitdnited States v. 429.59 Acres of LaBdi2 F.2d 459, 464-65
(9th Cir.1980)). The MoodyOs Aaa Corporate Bond Index rate has been held to satisfy the
prudent investor rule without ovesmpensating the plaintifiJackson v. United Statek55
Fed. Cl. 689, 720 (20213ppeal dismissedNo. 2022-1276, 2022 WL 2163785 (Fed. Cir. Jan.
25, 2022) Tech Coll. of the Low Countryl47 Fed. Clat 368-70; Hardy v. United State4.38
Fed. Cl. 344, 356 (2018%ears v. United State$24 Fed. Cl. 730, 733-37 (2016).adequately
protects plaintiffsO principle against loss and provides a reasonableaethenliquidity risk
borne by plaintiffs without over-compensating them. PX-JC872 at®8.prudent investor
rule also requires interest to be compoundeekch. Coll. of the Low Countr{47 Fed. Clat
370.

Because it is the rate a reasonably prudnvestor would seelye court concludes that
an interest rate of 3.62%, reflecting the MoodyOs Aaa Corporate Bond Index, compounded semi-
annually, comports with the prudentsestor rule in this case.

CO! CLUSIO!

For the reasons stated, hlaintiffs are entitled to just compensation for the permanent
flowage easement the government took through its construction, maintenance, and operation of
the Addicks and Barker Dams. This award compensates plaintiffs fkihg of plaintiffsO
real property as well as the taking of their personal property, fixtures, and improvements as a
result of the flowage easement. Thig government is liable to plaintiffs in the following
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amounts, plus interest at the rate of 3.62% compounded semi-annually from August 30, 2017
until the date of payment:

To Mr. and Ms. Banker $195,549.86
To Ms. Burnham $65,729.32

To Mr. Holland $74,783.85

To Ms. Micu$87,439.09

To Ms. Popovici $1,401.49

To Mr. Sidhu $29,631.42

Pursuant tdRule 54(b), there being no just reason for delay, the Clerk is diréztauter final
judgment for the test plaintiffs as specified.

Costs are deferred.

Additionally, the court delineates and defines the flowage easement taken by the
government as set out in the Addendum to this opinion. The government is directed to file the

flowage easement in the title records of the private properties affected by the flooding that
occurred at the end of August 2017.

It is SOORDERED.

s/ Charles F. Lettow
Charles F. Lettow
SeniorJudge
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SubMaster Docket No. 17-9001L

(Dated: October 28, 2022)
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THIS DOCUME! T APPLIES TO:

ALL UPSTREAM CASES
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Flowage Easement

Pursuant totte courtOspinions and orderis the abovesaptioned case, which are
incorporated by reference, IT IS ORDERED that the United States, through its construction,
maintenance, and operation of the Addicks and Barker Crzasdaken a permanent flowage
easement on the properties identfia Exhibit A3’ Thistaking occurred ougust 30, 2017.

This flowage easement grants the government the right to ttheoproperties identified
in Exhibit A if meteorological conditions and the authorippération and maintenance of the
Addicks and Brker Damsso require. Theasement@gographic limits arderived fromthe
Harveyflood pool elevationasof August 30, 2017: 101.6 feet (NAVD 1988, 2001 adjustment)
behind Barker Reservoir and 109.1 feet (NAVD 1988, 2001 adjustment) behind Addicks
Resevoir. Future flooding is not expectedaocur regularly or frequentlyut is instead subject
to particular meteorological conditions under which the operation of the dams may result in
temporary flood poolthat extend beyond government-owned land.

Theowners of the properties subject to this flowage easement retain a fee simple interest
in their properties. The fee simple owners and their successors in ifieeedbwners@tain
(1) the right to continue their lawful residential uses of the pragse(R) all development rights,
including the rights to build new, and maintain existing, structures, fixtures, and improvements;
and(3) the right to make any other lawful use of their propertf®vided, however, that absent
prior approval from anywhority governing the operation or maintenance of the dams, the
owners may not exercise these rights in a way that interferes with the governmentOs easement by

37 Therelevant prior pinions and odersareln re Upstream Addicks & Barker (Texas)
Flood-Control Reservoirs146 Fed. Cl. 219, 250 (2019); re Upstream Addicks & Barker
(Texas) FlooeControl Reservoirs148 Fed. Cl. 274, 278 (2020); @rabf June 11, 2021ECF
No. 381.

1
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reducing the water storage capacity of the property, or portion of the property, that istsubjec
the easement

Thisorder does not alter any otherwise applicable local, stafederal laws that may
affect or restrict theresent or futurese of the properties.

Following the entry of a final, noappealable judgment requiring the payment of just

compensation for this flowage easement, dhier shall be recorded by the United States in the
Fort Bend County and Harris County land records for the properties identified in Exhibit A.
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Sub-Master Docket! 0. 17-9001 L
Filed: October 28, 2022

I' RE UPSTREAM ADDICKS A! D

BARKER (TEXAS) FLOOD-

CO! TROL RESERVOIRS RULE 54(b)
kkkkkkkhkkkkhkkkhkkkkkkkkkkhkkkkhkkkx JUDGME | T
THIS DOCUME! T APPLIES TO:

ALL UPSTREAM CASES

Pursuant to the courtOs Opinion and Order, filed October 28, 2022, finding that the
plaintiffs are entitled to just compensation for the permanent flowage easement the government
took through its construction, maintenance, and operation of the Addicks and Barker Dams, and
directing the entry of judgment pursuant to Rule 54(b), there being no just reason for delay,

IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, the following test
plaintiffs recover of and from the United States, the following amounts, plus interest at the rate of
3.62% compounded semi-annually from August 30, 2017 until the date of payment:

X Mr. and Mrs. Todd and Cristina Banker $195,549.86

X Ms. Elizabeth Burnham $65,729.32
X Mr. Scott Holland $74,783.85
X Ms. Christina Micu $87,439.09
X Ms. Catherine Popovici $1,401.49

X Mr. Kulwant Sidhu $29,631.42.

Costs are deferred.

Lisa L. Reyes
Clerk of Court

By: s/ DebraL. Samler

Deputy Clerk

NOTE: As to appeal, 60 days from this date, see RCFC 58.1, re number of copies and listing of
all plaintiffs. Filing fee is $505.00.
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